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SUGGESTION FOR REHEARING EN BANC 


Manatee Cablevision Corporation and United States Antenna 
Corporation, intervenors, hereby suggest the appropriateness of 
a rehearing en banc concerning the subject matter of the Court's 
orders of April 6 and 13, 1972, amending the prior disposition 


of these cases. 
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In the orders here complained of, the Court, upon motion of 
appellants-petitioners ("General"), recalled the certified copy of 
its order of January 18, 1971, which dismissed the cases as moot, 
and amended that order to include directions to the Commission to 
vacate and dismiss the orders and proceedings below in FCC Docket 
18610. Judge Tamm voted to deny the motion to recall and amend 
the mandate. 

The orders of the Court involve a question of exceptional 


importance which deserves plenary consideration by the full Court 


to secure correct and uniform decisions in these and similar cases. 
1/ 
In its recent action, the Court has reversed itself, apparently 


in a mistaken application of United States v. Munsingwear, Inc., 
340 U.S. 36 (1950). This disposition is inconsistent with sound 
public policy in the present situation in which General has 
voluntarily mooted its own appeals. 

After evidentiary hearing, the Federal Communications Commission 
found that General had engaged in anticompetitive practices and 


had violated Section 202 of the Communications Act, 47 U.S.C. §202, 


1/ The original order dismissing the appeals as moot, without 
vacating the proceedings below, was by unanimous decision after 
the parties had carefully addressed themselves to this disputed 
issue. See General "Memorandum as to Mootness," December 10, 
1970; FCC "Response to 'Memorandum as to Mootness,'" December 17, 
1970; Manatee "Motion to Dismiss for Mootness and Lack of 
Standing," December 17, 1970; General "Opposition to Manatee 
Cable's Motion to Dismiss," December 21, 1970; General "Reply 
to Commission's Response," December 28, 1970. 
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in the construction and operation of a community encenna television 
system (CATV) in Manatee County, See The Commission ordered 
General to cease and desist operating in the unincorporated portions 
of Manatee County within 30 days, this order being subsequently 
stayed by the Commission pending appeal. 22 F.C.C.2d 868. Later, 
after briefing and oral argument in this Court, General complied 
with the cease-and-desist order by selling its CATV system. 

The practical effect of the adoption of General's position 
that the proceedings below should be vacated is to allow an unsuccess- 
ful party to erase an agency's adverse findings and conclusions by 
simply filing an appeal and, pending a decision on the appeal, 
complying with the agency's order. Had General not appealed, and 
instead directly complied with the Commission's order by selling 
its CATV system, the order would surely not have been vacated. 
An appeal, followed by the voluntary mooting of that appeal by 
the appellant, should not make possible any different result. 
A far better policy in such cases, as this Court must have concluded 
in its original order dismissing for mootness, would be to treat 
an appeal mooted by the appellant's own action as a voluntary dis- 


missal of the appeal, which, like a failure to appeal, leaves 


2/ 22 F.C.C.2d 841. The Commission, in a separate order, had also 
absolved the complainant below, Manatee Cablevision of any 
intentional error on its part in the construction of trailer 
park antenna systems during the hearing. 23 F.C.C.2d 554 
General appealed from both of those orders, and the cases, 
ree 24,222 and 24,325 respectively, were consolidated by the 

ourt. 
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3/ 


standing the order and findings of the agency. 


Proper procedure should certainly deny to an appellant the 
power to wipe the slate clean by his own action mooting the appeal. 
That result should be expecially guarded against when an appeal, 
such as Case No. 24,222, challenges findings of wrongdoing by a 
regulatory agency with continuing and primary jurisdiction over 
the party and conduct in question. The Commission is interested 
in more than enforcing compliance with its orders of the moment. 

It is charged with evaluating the public interest in continuing 
and expanding service offerings by its certificated and licensed 
operators. An absolute practice of vacating judgments upon mooted 
appeals would play havoc with the efforts of agencies to hold 
regulated entities responsible for past performance, for it would 
require a full rehearing in every instance of adjudicated fault 
which has been cleverly mooted by compliance pending appeal. 

Not only does the continuing validity of its proceedings aid 
the Commission in effectuating the purposes of its regulatory scheme, 
but, to the extent there is a collateral estoppel effect from the 


Commission's findings, that effect aids in effectuating the purposes 


3/ This is the position of the Commission. FCC "Opposition to 
Motion to Recall and Amend Mandate," Feb. 11, 1972, pp. 3-4. 
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4/ 
of both the Communications Act and the federal antitrust laws. 


"(T]he purposes of the Antitrust laws are best served by 
insuring that the private action will be an ever-present threat 
to deter anyone contemplating business behavior in violation of 


the antitrust laws." Perma Life Mufflers, Inc. v. International 


Parts Corp., 392 U.S. 134, 139 (1968). Similarly, the availability 


of the private antitrust action serves to deter anticompetitive 


business behavior in violation of Section 202 and other provisions 
5/ 
of the Communications Act. 


4/ Pleadings filed in connection with the motion to recall and 
amend the mandate reflect Manatee Cablevision's interest in 
using the findings below in an antitrust suit against General. 
As complainant below, your intervenor Manatee Cablevision 
not only suffered the harm from General's anticompetitive 
conduct but also carried the major burden of presenting evi- 
.dence against General in the Commission hearing. Manatee 
Cablevision believes that private equities, as well as the 
public interest, entitle it to the use of the Commission's 
findings, which will go unreviewed by the Court only because 
of General's own decision to moot the appeal. 


To "minimize the burdens of litigation for injured private 
suitors" and thus promote use of the private antitrust action, 
Congress had gone so far as to give collateral estoppel effect 

to judgments in antitrust suits brought by the Government, even 
though the parties to the subsequent private action are not the 
same as in the Government action. See Clayton Act § 5(a), 15 
U.S.C. § 16(a); Minnesota Mining and Manufacturing Co. v. New 
Jersey Wood Finishing Co., 381 U.S. 311, 317 (1965); Emich 

Motors Corp. v. General Motors Corp., 340 U.S. 558, 567-68 (1951). 


The Supreme Court has also made clear that the enforcement 
purposes of the treble-damage suit are served even if the 
private suitor were deemed to be in pari delicto with the 
defendant or otherwise guilty of wrongdoing himself. Perma 


Life Mufflers, Inc. v. International Parts Corp., supra, 392 
U.S. at 138-139. 


=6— 


General has argued (Motion to Recall and Amend Mandate, 
Jan. 28, 1971, p.:12) that its action in selling the Manatee County 
CATV system and thus mooting the appeals was not "voluntary" because 
the sale was also in compliance with orders in another Commission 
proceeding (Docket 18509) which required divestiture by March 1974 
of all telephone company-affiliated CATV systems in the service 
areas of the telephone companies. This contention is rebutted in 
Intervenors' Opposition to Motion to Recall and Amend Mandate, 
Feb. 11, 1972, pp. 16-18. 

In any event, the Court need not attempt to resolve factual 
questions of primary versus secondary motivation in General's 
action which mooted these cases. It suffices for the Court to 


1 


look only to whether appellate review was "prevented through 
6/ 


happenstance," or whether the appellant himself is responsible 
7 


for the mooting of the appeal. It is clear that the latter 
situation obtained here. By reason of the appeal, General had 

a choice either to comply with the cease-and-desist order by selling 
or otherwise ceasing operation of its CATV system, or to seek 


vindication through the appeal. The ultimate decision to sell and 


6/ United States v. Munsingwear, Inc., supra, 340 U.S. at 40. 


7/ C£. id., 340 U.S. at 39: "But it is said that those who have 
been prevented from obtaining the review to which they are 
entitle should not be treated as if there had been a review. 
* * * If there is hardship in this case, it was preventable." 
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thus moot the appeal -- though arguably for sound business reasons -- 
is substantively the same as if General had decided not even to 

file an appeal. Viewed either way, General "did not avail itself 

of the remedy it had to preserve its rights" (340 U.S. at 40), for 

it effectively waived its right of appeal. General camot now 

avoid the adverse consequences of that decision. 

Otherwise, the Court will have sanctioned the use of its 
processes by an adjudged wrongdoer to further that party's private 
interests and undermine the administrative process. An appellant 
in any similar situation could always delay compliance with the 
order against him for as long as he desires or dares during an appeal 
(past oral argument in this case) and then, by eventually complying 
with the order before the appeal is decided, erase the record 
against him by mooting the case. 

The strong policy reasons for disposing of appellant-mooted 
appeals differently than other mooted appeals should be recognized 
by this Court, even in the face of some precedent to the contrary. 
To our knowledge, the public interest considerations on this narrow 
question, particularly as they take on additional mporeance in 
regulatory agency cases, have not been fully explored in a federal 
court opinion since the general rule was stated in Munsingwear. 


Munsingwear itself is distinguishable on its facts. See Intervenors' 


Opposition to Motion to Recall and Amend Mandate, supra, pp. 12-13 


and n. 9. 
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On the other hand, a decision not to vacate proceedings below 


in these circumstances was explained in the earlier case of Cover 


v. Schwartz, 133 F.2d 541, 546 (2d Cir. 1942) (Frank and L. Hand, JJ.), 


cert. denied, 319 U.S. 748 (1943): 


"If the circumstances which rendered the case moot, 
after the judgment in the trial court, are due to cir- 
cumstances over which appellant had no control, then 

the Supreme Court has, in some circumstances, in order 
to avoid unfairness, reversed and remanded with direc- 
tions to the trial court to dismiss the suit instead of 
dismissing the appeal. But that is not the invariable 
practice. And we think that it is not the proper course 
here. This case has not become moot because of inter- 
vening circumstances over which appellant had no con- 
trol. It resembles one where, after an appeal is taken, 
the defeated plaintiff settles and compromises the action 
or executes a release of his right to appeal." 


The same rationale is adopted in a post-Munsingwear analysis in 


1B Moore's Federal Practice, §§ 0.416[1] at 2203, 0.416[6] at 2327: 


"There seems to be agreement that a lower court 
judgment should not preclude relitigation if the right 
to appeal was destroyed by events beyond the control 
of the losing litigant who sought appeal in the case 
that became moot; but that if the appellant was respon- 
sible for losing his right to appeal, as by complying 
with the judgment, conceding a dispositive issue on 
appeal, or failing to pursue available procedures to 
preserve the status quo pending appeal, he should not 
be permitted to destroy the conclusiveness of the lower 
court judgment by destroying his right to appeal. The 
Munsingwear holding requires the appellate court in the 
case that has become moot to determine whether the Lower 
court judgment should or should not have conclusive 
effect, apparently on the basis of this principle. If 
the judgment should be conclusive, the appellate court 
insures that it will by dismissing the appeal, thus 
leaving the lower court judgment intact. If it should 
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not, the appellate court should follow the procedure 
of vacating it and remanding with instructions to 
dismiss the case. 


x ** 


"[I]f the appellant is responsible for the intervening 
change in the status quo that makes appellate review 
impossible, it is difficult to see why he should be 
regarded any differently from a party who, having lost 
in the trial court, has failed to take his appeal within 
the time allowed by statute. It would be quite ‘destruc- 
tive to the principle of judicial finality to put such 

a litigant in a position to destroy the collateral con- 
clusiveness of a judgment by destroying his own right 

of appeal, * * *" 


C£. Munsingwear v. United States, supra, 340 U.S. at 40 (appeal 
“prevented through happenstance"); Benz v. Compania Naviera Hidalgo, 
S$.A., 205 F.2d 944, 947 (9th Cir. 1953) (mo res judicata effect where 


appeals became moot "without any fault of the appellants"); accord, 


Gelpi v. Tugwell, 123 F.2d. 377, 378 (1st Cir. 1941). 


In view of the foregoing, intervenors suggest that it would be 
appropriate for the Court to grant rehearing en banc and, further, 


that the Court should upon the pleadings already filed or after 


additional argument, rescind the aforementioned orders of April 6 


and 13, 1972. 


Respectfully submitted, 


MANATEE CABLEVISION CORPORATION 
and UNITED STATES ANTENNA 
CORPORATION 


J. Laurent Scharff 

W. Theodore Pierson, Jy. 
Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D. C. 20036 


Attorneys for Intervenors 


April 27, 1972 
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cOINT APPENDIX 
(Volume 1) 


Before The 
Federal Communications Commission 
Washington, D. C. 20554 


In the Matter of 


GENERAL TELEPHONE COMPANY OF 
CALIFORNIA (formerly California Water 
and Telephone Company) 

THE ASSOCIATED BELL SYSTEM COMPANIES 
THE GENERAL TELEPHONE SYSTEM and 
UNITED UTILITIES, INC. COMPANIES . Docket No. 17333 
Applicability of Section 214 of the 
Communications Act with Regard to 
Tariffs for Channel Service for Use by 
Community Antenna Television Systems 


wevuvvvuvyuyvuyeyevwewe™ 


To The Commission: 


PETITION FOR ENFORCEMENT 
OF CEASE AND DESIST ORDER 

Manatee Cablevision, Inc. ("Manatee Cablevision"), by its 
attorneys, hereby petitions the Commission to take any necessary action to 
enforce compliance by the General Telephone System Companies and particularly 
their affiliate General Telephone Company of Florida with the Commission's 
Memorandum Opinion and Order in General Telephone of California et al, 14 
F.C.C. 2d 170 (1968) partially staying the Decision in the same proceeding, 
13 F.C.C. 2d 448 (1968). 

l. The basis for this petition is that, upon information and 


belief, General Telephone Company of Florida is in violation of the stay order 


issued by the Commission in General Telephone of California et al, supra and 


continues to act and proceed in violation and defiance of the stay order. 
As hereinafter shown, General Telephone Company of Florida has constructed 
feeder and distribution cable subsequent to June 26, 1968 and has penetrated 


areas which were not served prior to the foregoing date. 


G2 


2. In Paragraph 50 of its Decision, 14 F.C.C. 2d at 471, the 
Commission ordered the General System Companies to cease and desist from 
the further construction of any facilities for the purpose of providing 
channel service to CATV systems until such time as the General System 
Companies filed and the Commission are applications seeking certificates 
of public convenience and necessity under Section 214 of the Communications 
Act of 1934, as amended. The Commission's partial stay order of July 30, 
1968 declined to stay that portion of its order freezing new construction. 
14 F.C.C. 2d at 173-174. 


3. In its partial stay order the Commission explained the limits 


of allowable connections to existing cable (14 F.C.C. 2d 172, footnote 4): 


“As we pointed out: in our Memorandum 
Opinion and Order, FCC 68-175, released 
July 5, 1968, where the CATV channel 
distribution facilities were completed 
and in operation on or before June 26, 
1968, the installation of "drops" to the 
premises of the CATV subscribers from 
trunk and feeder lines in operation on 
that date is not prohibited." 


Thus, only "drops" are permissible installation or construction after 
June 26, 1968. 

4. Manatee Cablevision presently holds a franchise to provide 
CATV service to Manatee County. Manatee Cablevision has not yet entered 
into pole attachment agreements with either Florida Power and Light Company 
nor entered into an agreement for CATV Channel Service with General Telephone 


Company of Florida under its Wide Spectrum Tariff F.C.C. No. 1. 


1 
5. In December, 1968, 


GT&E Communications, Inc., a subsidiary 
of General Telephone and Electronics Corporation, purchased Sarasota 
Cablevision, Inc. which provided CATV service to the city of Bradenton, 
Florida and held a non-exclusive franchise for Manatee County, Florida. 


Since the purchase of the operating CATV system in Bradenton by GT&E 


Communications, Inc., operating as G'Tec Cable TV, CATV service has been 


exterided by General Telephone Company of Florida through the installation 


of feeder or distribution cable outside of the city of Bradenton into areas 
of Manatee County, all in violation of the Commission's stay order and without 
any application having been made pursuant to Section 214 of the Act. 
Specifically, upon information and belief, construction has gone forward for 
G'Tec Cable TV in the trailer park areas of Hawaiian Village and Orange Grove. 
6. The clear intention of the partial stay order is to preserve 
the status quo during. the pendency of the appeal now before the United States 
Court of Appeals for the District of Columbia2/ without working any undue 
hardship upon telephone companies that have entirely completed their construction 
of distribution systems and had them in operation as of June 26. 1968. The 
order permits these companies merely to make drops and hook-up subscribers. 
By constructing additional distribution or feeder cable in the penetration by 
a CATV affiliate of areas of Manatee County outside of Bradenton, General 
Telephone Company of Florida is clearly in violation of the stay order and its 


proscription of any new construction other than drops. 


ee 
1/ See Television Digest, CATV Addenda Vol. 8, p. 51, December 16, 1968. 


2/ General Telephone Company of California v. FCC,No. 22,106, et al. 
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7. In summary, the apparent open violation and defiance of 
the Commission's stay order warrant a complete disclosure by General Telephone 
Company of Florida of the extent By its CATV facilities in Manatee County, 
Florida and prompt enforcement of the stay order. 

WHEREFORE, petitioner Manatee Cablevision requests that the 
Commission take all necessary action to enforce its stay order against the 
General System Companies and in particular, General Telephone Company of 
Florida, for its violation and defiance of the stay order; and further, that 
General Telephone Company of Florida be compelled to disclose the full network 
of its CATV facilities in the city of Bradenton and in Manatee County 
inclyding penetration of new areas and the dates such penetrations were made 
and completed. 

Respectfully submitted, 


MANATEE CABLEVISION, INC. 


Bonet ther. 


Thomas W. Wilson 
Pad 


Richard F. Swift 


Thomas W. Wilson Its Attorneys 
Richard F. Swift 
Dow, Lohnes and Albertson 

1225 Connecticut Avenue, N. W. 

Washington, D. C. 20036 


April 3, 1969 


STATE OF ALABAMA 


COUNTY OF MOBILE 


AFFADIVIT 


I, E. TERRY CHRISTIANSEN after being duly sworn and upon my 


oath deposes and saith as follows: 


1. That Iam President of Manatee Cablevision, Inc. 
2. That I have the foregoing Petition and that facts 


contained are true and correct to my knowledge, information and belief. 


Dated this 27th day of March, 1969. 


C $ Te 
CZ, Cp ar 


E. TERRY CHRISTIANSEN 


Subscribed and sworn to before me on this <a “day of March, 1969. 


é *. 
x . nD 
.? : . ; 
1 tee & Lh in Aref l- 


NOTARY PUBLIC 


Fn : : eed 
My Commission Expires: “7 .”'% 


RECEIVED 


Before the 1969 
FEDERAL COMMUNICATIONS COMMISSION Aer 16 
Washington, D. C. 20554 


£.0.0, 
OFFICE GF THE SECRETARY 
In the Matter of 


CALIFORNIA WATER & TELEPHONE COMPANY; 

THE ASSOCIATED BELL SYSTEM COMPANIES; 

THE GENERAL TELEPHONE SYSTEM COMPANIES; : 

and THE UNITED UTILITIES INC. COMPANIES Docket No. 17333 


Applicability of Section 214 of the 
Conmunications Act with Regard to 


Tariffs for Channel Service for Use 
by Community Antenna Television Systems. 


To: The Commission. 


OPPOSITION TO PETITION FOR 
ENFORCEMENT OF CEASE AND DESIST ORDER: 


The General Telephone System Respondents in these 
ahd Sole respectfully submit this Opposition to the 
Petition for Enforcement of Cease and Desist order filed 
in this proceeding by Manatee Cablevision, Inc. (Manatee). 

1. General Telephone Company of Florida, while an 
affiliate of the General System Respondents, An met a party 
to this proceeding. Accordingly, the Commission's Cease 
and Desist Order herein (13 F.C.C.2d 448 (1968)) does not 
relate to General Telephone Company of Florida. Thus, the 
Commission's Cease and Desist Order does not afford a basis 
J/ The General Telephone System Respondents are General 
Telephone Company of California, General Telephone Company 
of Indiana, Inc., General Telephone Company of Michigan, 
General Telephone Company of Ohio, General Telephone Company 


of Pennsylvania, and General Telephone Company of the South- 
west. 


for Commission relief against General Telephone Company of 
Florida. i c 

2. In any evens, General Telephone Company of Florida 
has not undertaken the construction of any facilities re- 
quiring section 214 certification, has not received any re- 
quests for service under its Wide Spectrum Services Tariff 
F.C.C. No. 1 either from GT&E Communications Inc., or from 
any other cable television operator, and neither owns nor 
has constructed any CATV facilities anywhere in its opera- 
ting territory. In short, Manatee's sources of information 
are completely erroneous. 

WHEREFORE, in view of the foregoing, Manatee's peti- 
tion should be summarily dismissed. 

Respectfully submitted, 


THE GENERAL TELEPHONE SYSTEM 
RESPONDENTS 


By 
George E. Shertzer 


By : 
Donald P. McCormick 
730 Third Avenue 
New York, New York 10017 


David H. Lloyd 
Arnold & Porter 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 


Their Attorneys 
Of Counsel: 
ARNOLD & PORTER 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 


April 16, 1969 


. Before The 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


CALIFORNIA WATER & TELEPHONE 
COMPANY; THE ASSOCIATED BELL 
SYSTEM COMPANIES; THE GENERAL 
TELEPHONE SYSTEM COMPANIES; and 

THE UNITED UTILITIES INC. COMPANIES 
DOCKET NO. 17333 
Applicability of Section 214 of the 
Communications Act with Regard to 
Tariffs for Channel Service for Use 
by Community Antenna Television 
Systems. 


wee eye eee eee 


To the Commission: 


REPLY TO OPPOSITION TO PETITION FOR 
ENFORCEMENT OF CEASE AND DESIST ORDER 


Manatee Cablevision, Inc. (Manatee Cablevision) respectfully 


submits its Reply to the Opposition filed by the General Telephone 


System Respondents on April 16, 1969 in response to Manatee Cablevision's 
Petition. 

1. The General System Respondents filed a brief opposition 
noting that General Telephone Company of Florida, though an affiliate of 
the General System Respondents, was not a party to this proceeding. 
However, on April 23, 1969, the Commission named General Telephone 
Company of Florida as a respondent party in the Commission's continuing 
investigation of the lawfulness of telephone company tariffs for CATV 
channel service in Docket Nos. 16928 et al. =/ The Section 214 issues 
in Docket No. 17333 were deleted from the consolidated proceedinee in 
7 California Water and Telephone Company, 5 FCC 2d 229 (1966); The 


Associated Bell System Companies, 5 FCC 2d 357 C968) The General 
Telephone System, et al, 6 FCC 2d 434 (1967). 
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Docket No. 16928 et al and the interim procedures established by the 
2/ 


Commission ~ for applications for certificates of public convenience 
and necessity under Section 214 were applied to all telephone companies 
wherever located which proposed to provide CATV channel service. Cf. 
Ashtabula Cable TV, Inc. v Ashtabula Telephone Company, 15 RR 2d 1214 (1969). 
Under the Commission's interim procedures, before any telephone company 
may offer CATV services to a customer, it must file an sppiicecton for 
certification under Section 214. Accordingly, if General Teisephone 
Company of Florida provides CATV services under its tariff to a customer 
in Manatee County, application therefor must be made to the Commission. 

2. General Telephone Company of Florida alleges, however, that 
it had not undertaken the construction of any facilities requiring 
Section 214 certification, has not received any requests under its 
Wide Spectrum Services Tariff F.C.C. No. 1 and neither owns nor has 
constructed any CATV facilities anywhere in its operating territory. 

3. However, as Manatee Cablevision alleged in its Petition, 
GT&E Communications, Inc., operating as G'Tec Cable TV, extended CATV 
service out of Bradenton into Manatee County into certain areas south of 
Bradenton, namely the trailer park areas of Hawaiian Village, Orange 


Grove and Cosa Loma. G'Tec Cable TV, as successor in interest to 


Sarasota Cablevision, Inc. in the operation of the Bradenton CATV system, 


operates in Bradenton pursuant to existing pole attachment agreements 
with Florida Power and Light Company and General Telephone Company of 
Florida. However, since July 15, 1968, Florida Power and Light has not 


granted new pole attachment agreements to CATV operators in Manatee County 


2733 F.R. 11559 
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as an apparently pending matter of policy.>/ Accordingly, if service is 
being provided to trailer park areas outside of Bradenton, that service 


is being provided via existing General Telephone Company of Florida 


poles either illegally or through a contractual arrangement between 


G'Tec Cable TV and General Telephone Company of Florida. In effect, 
General Telephone Company of Florida may neither own nor may it have 
constructed any CATV facilities in its operating territory, but cable 
has been strung on existing poles in order to reach the trailer park 
areas identified above. Presumably such construction has commenced 
with General Telephone Company of Florida's acquiescence since Florida 
Power and Light Company has ceased to enter into new pole attachment 
agreements. Accordingly, full disclosure of what use is being made of 
General Telephone Company of Florida's poles by G'Tec Cable TV in areas 
outside of Bradenton is warranted under the Commission's Memorandum 
Opinion and Order in General Telephone Company of California et al., 

14 FCC 2d 170 (1968) partially staying the Decision in the same proceeding, 


13 FCC 2d 448 (1968). 


Respectfully submitted, 


MANATE! LEVISION, INC. 


c Ay 
hc) te pe 
Me bh Atak mony 


Richard F. Swift 
Its Attorney » 


Richard F. Swift 

Dow, Lohnes & Albertson 

1225 Connecticut Avenue, N. W. 
Washington, D. C. 20036 

April 28, 1969 


—— 
3/ Manatee Cablevision is thus faced with the recourse of requesting CATV 
channel service from General Telephone Company of Florida. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D. C. 20554 


In the matter of 

PETITION BY MANATEE CABLEVISION, INC. 

TO STAY CONSTRUCTION AND OPERATION OF 

A CATY SYSTEM IN MANATER COUNTY, FLORIDA, 
BY GENERAL TELEPHONE COMPANY OF FLORIDA 
AND GT&E COMMUNICATIONS, INC. 


To the Commission: 


a a 


PETITION FOR IMEDIATE TSSUANCE, EX PARTE, OF STAY ORDER 


Manatee Cablevision, Inc., (Manatee Cablevision), by its attorneys, 
herety petitions the Commission, pursumt to Section 74.1109 of the 
Rules and Section 4(i) of the Communications Act to issue, ex parte, 
an order prohibiting General Telephone Company of Florida (General of 
Florida) and GT&E Communications, Ine. (GTEC), from installing aay 
additions! CATV facilities or operating any facilitics already installed 
in Manatee County, Florida, pending further consideration of Manatee 
Cablevision's "Petition for knforcement of Cease and Desist Order" 
submitted April 2, 1969. 

IN SUPPORT WHEREOF, the following is stated: 

1. On April 2, Manatee Cablevision submitted a petition in Docket 
No. 17333. It was alleged under the affidavit of E. Terry Christiansen 
that General of Florida was violating the Commission's June 26, 1968, 


stay ordered in' General Telephone of California, et al, 13FCC2d 448, 


partially stayed L4FCC2d 170 (1968), by constructing feeder and distribution 


cable through GTEC, a wholly owed subsidiary of General of Florida's parent. 


-2- 


4 . 
General of Florida filed a short opposition stating trat it was not a 


party respondent to Docket 17333 and was therefore not subject to the 
cease and desist order entered therein. Moreover, General of Florida 
denied the "construction of aay facilities requiring seccion 214 certifi- 
cation" and stated that it had received no requests from GTEC or others 
for lease-back service and “neither owns nor has constructed any CATV 
facilities anywhere in its operating territory" (Opposition, para. 2). 
Manatee Cablevision responded that GIEC had extended CATV service into 
Manatee County using General of Florida's poles for this purpose and 
was thus attempting to circumvent the Commission's 214 decisions 

2. On June 18, the Commiss/on directed General of Florida and GTEC 
to provide information within 15 days regarding threc main questions: 

ae Was GTEC operating a CATV system in Manatee County Florida? 


be If GTEC is operating in Manatee County, did it have pole 
attachment rights on General of Florida poles? 


Had any other CATV systems requested pole attachment rights 
from General of Florida? 


3. There is no need to await General Telephone's ssh since, 
as shown below and in the attached affidavits, it cannot be denied that 


" The County Commission resolution and 


the answer to each question is "yes. 
letter from GTEC attached to the Vehnekamp affidavit establish that GTEC 
wholly owns Bradenton Cablevision. GTEC is rapidly pene reeine and 
apparently is already partially operating a CATV system in ‘Manatee County 
using poles owned by General of Florida as well as poles owned by the 
Florida Power & Light Company (Florida P & L), At thc same time, General 


of Florida and Florida P & L have repeatedly refused specific requests for 


pole attachment rights for Manatee Cablevision, a CATV operator which has 
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had a local franchise since 1965. Faced with an identical situation, also 


involving GTEC and a General system Telco, the Commission recently ordered 


a heaving and stayed operation of any CATV distribution facilities in 
Bloomington and Normal, Illinois.2/ The same relief is requested and should 
be granted here. 

4. Manatee Cablevision was incorporated in March 1965 by a long-time 
resident, E. Je Vehnekamp and, in June 1965, was awarded a ten-year exclu- 
‘sive CATV franchise for the entire county. Manatee Cablevision immediately 
undertook the steps necessary to commence operation, at a cost of some 
$60,000.00, as outlined in Mr. Vehnekamp's attached affidavit. 

5. These efforts were unavailing, however, in the face of the refusal 
by Florida P & L'to permit use of its poles. The Vehnekamp affidavit sets 
forth the repeated efforts of Manatee Cablevision to secure a pole attach- 
ment agreement from Florida P & L which owned approximately 75 percent of 
the poles in the county.2/ Initially, Florida P & L refused to enter an 
agreement saying that the company's "policy"! required a resolution from 
the County Board requesting that it "work out an agreenent" with Manatee 
Cablevision. 4/ On November 7, 1968, a resolution was passed but subsequently 
rejected by Florida P&L. A second resolution was obtained on February 8, 


1968, but by that time the delavs caused by Florida P & L resulted in the 
——————————— 


1/ qelecable Corporation FCC69-485 (rel. May 6, 1969) and FCC69-574 (rel. 
May 28, 1969). 

2/ The maps attached to the Christiansen affidavit indicate that many 

: of the poles are used by both utilities. 

3/ See Ex. "Ee" to Vehnekamp affidavit. 


4/ This was allegedly to assure that there would be no more than one such 
agreement in a piven area, (Vehnekamp affidavit, para. 5), a reauire- 
ment inherently met by the exclusive franchise given Manatee Cable- 
vision. Nevertheless, this useless resolution was required by the 
utility. : 
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amendment of Manatee Cablevision's franchise to make it non-exclusive after 
July 15, 1968. Still Florida P & L refused to execute an agreement. After 
July, when Bradenton Cablevision also had a franchise for Manatee County, 
Florida P & L refused to execute an agreement with Manatee Cablevision 
because the company's “policy” would permit only one CATV to use its pdles 
in an area and the company would not choose which of the two would receive 
permission. The most recent (May 1969) excuse used by Florida P & L to 
deny Manatee Cablevision access to its poles was a "policy" to discourage 


any further cable attachments to their poles (Leghorn affidavit, para. 4). 


6. Florida P & L's peculiar and inconsistent>/ treatment of Manatec 


Cablevision must be contrasted with the comity shown towards its fellow 
utility, General Telephone. At about the same time that GTEC bought 

the Bradenton CATV system (December of 1968), Florida P & L informed 
Manatee Cablevision that it was going to enter a pole attachment agreement 
with the Bradenton CATY, Florida P & L has admittedly done so and the 
attached affidavits indicate that construction using these poles commenced 
in January and is continuing despite the fact that Manatee Cablevision 
first requested an agreement (in 1965) and also holds a franchise for 

the area in which GTEC is constructing. Apparently, "policies" do not 
apply to friends. And while GTEC is constructing, Florida P & L continues 


to deny Manatee Cablevision access to its poles. 


5/ Inconsistent because the company's “policy" indicates agreements 
are to be executed on a “first come" basis. Clearly, Manatee 
was first. 


7]. GTEC is also usina the poles of General of Florida in 


6/ 
constructing its system.~ During the summer of 1968, before GTEC 


Camelon the scene, General of Florida had "agreed in principle’ to 
permit Manatee Cablevision to use its poles. tlo formal agreement was 
executed, however, due to the still unsuccessful neqotiations with 
Florida P&L. (Leghorn Affidavit, para 2.) In May of 1969, with GTEC 
now active, Manatee Cablevision sought to finalize the agreement with 
General of Florida but has been unable, despite repeated efforts, 
to obtain a response from General ‘of Florida. On June 6, 1969 Manatee 
Cablevision wrote both utilities asking for permission to string 
cable on their poles in a specified area of Manatee County (copies 
of the letters are attached to the Leghorn affidavit). A representative 
of Florida P&L later told Manatee Cablevision that after the June 6th 
letter had been received GTEC requested pole attachment riahts in 
the same area (Leghorn Affidavit, para 6). 

8. The facts thus demonstrate that the two utilities which 
share the same poles have denied access to these poles to Manatee 
Cablevision while readily permitting use of the poles to the CATV 


company affiliated with the telephone company. 


6 / See Leghorn and Christiansen Affidavits. 


9. The facts here place this case squarely within the facts 
set forth in Dimension Cable TV, Inc. 16 FCC 2d 445 (1969), and 
Telecable Corporation FCC 69-485 (re. May 6, 1969). In Dimension 
Cable, the competing CATV system alleged that AuSable Telephone Company 
was circumventing Section 214 of the Communications Act by leasing 
pole space to AuSable Communications, a CATV operator with common 
stockholders and officers. In designating a hearing the Commission 
Stated: 


"While we agree with AuSable Telephone that the facts 
involved in our decision in Docket 17333 were limited to 
channel service offerinas by telephone companies and did 

not include distribution systems provided pursuant to 

@ pole line attachment arrangement, we believe substantial 
questions are raised whether more than a pole rental aqreement 
is involved here, and whether the construction and maintenance 
of CATV facilities under a ‘custom work order" basis constitutes 
the furnishing of channel service within the holdina of the 
Docket No. 17333 decision, or constitutes other construction 
requiring certification under Section 214A of the 
Communications Act.'' (para. 6) 


tn Telecable Cornoration a competing CATV system alleged that General 


Telephone was circumventing the 214 decision in that its wholly owned 


subsidiary GTEC was seeking to establish a CATV system using a pole 


attachment agreement with the local power company which shared the use 
of poles with General Telephone. As in Dimension Cable, the Commission 
found that this raised a substantial question as to the violation of 
Section 214 but went on to state that: 

‘A further question is raised by the alleged actions of 

a local telephone company, under the mantle of its exclusive 

franchise, attempting to deny entry into the CATY field 

by refusing to make pole attachment aareements with independent 


Operators while at the same time permittina a wholly owned 
subsidiary to enter the CATV field through pole attachment 


17 


agreements with a local utility which jointly uses such poles 
with the local telephone comnany. In view of the specific 
alleaations, a substantial question is raised whether the 
primary thrust of the local telephone company's actions 
is to retain to itself complete wunership and control of 
CATV distribution facilities within the community and to 
reject, directly or indirectly, attempts bv indenendent 
CATV operators to own, construct or onerate their own 
distribution facilities through appropriate pole attachment 
arranaements. ‘Such activities, if established, would 
substantially lessen competition or restrain commerce or 
unlawfully create a monopoly (see Mansfield Journal Co. v. 
FCC, 86 U.S. Ano. D.C. 192; cf. U.S. v. Griffith, 334 U.S. 
100: Schine Chain Theatres v. U.S., 334 U.S. 110) (Footnote 
omitted) (para. 7). 
After the desianation order in Telecable Corporation had been released, 
the frustrated competing CATV operator petitioned the Commission to 
issue an immediate order staying oneration of the CATV system by GTEC 
in the two communities in question pending conclusion of the hearing. 
That reauest was also granted by the Commission. Telecable Corporation, 
FCC 69-574 (rel. May 28, 1969). 

10. There is no doubt here that a full scale evidentiary hearing 
on the same issues set forth in Telecable Corporation will be ordered. 
The proven facts demonstrate that General Teleohone is here 
circumventing the 214 decision and the stay orders issued in connection 
with it by the artifice of using a wholly owned subsidiary and that 
General Telephone has utilized its monopoly oower in Manatee County to 
comletely block out a competitor while itself seeking a CATV monopoly. 


The affidavits attached also establish that GETC is rapidly expanding its 


construction , has entered into a turnkey construction contract with 


the Jerrold Corporation and is about to initiate service throughout 


the County. Under these circumstances, unless a stay similar to the 
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one issued in Telecable Corporation is ordered immediately General 
Telephone's monopoly wil’! be accomplished and Manatee Cablevision 


may be prevented from ever becoming operational. 


Respectfully submitted, 


MANATEE CABLEVISION, 7) 


yn 


fh . a 
By; aoe, A aa ee 


“Wy Theodore Pierson, Jr. 
Yi James J. Freeman: 
PIERSON, BALL & DOWD. 


1000 Ring Building 
Washinaton, D.C. 20636 


Its Attorneys 


State of Florida ) 
) 


County of Manatec) 


AFFIDAVIT OF 


ERNEST J. VEHNEKAMP 


I, Ernest J. Vehnekamp, being first duly sworn, depose and 
state as follows: 

1. Icurrently reside at 4233 Riverview Blvd. W. I have lived 
in Manatee County for 19 years and for 15 years have operated the Florida 
Sign Company in the city of Bradenton. Since the incorporation of Manatee 
Cablevision in March 11,1965 I have been involved with the affairs of the 
company ona daily basis. At present I am employed as a consultant to the 
company. Until 1968, I was president and chief stockholder. From January 
1968 until May 1969, I owned one-sixth of the company's stock. 

2. I became interested in the possibilities of CATV operations 
in Manatee County in early 1965. I organized Manatee Cablevision and 
submitted an application for a CATV franchise to the Board of Comty 
Comissioners of Manatee County. On June 16, 1965, the County granted 
to Manatee Cablevision the 10-year exclusive right to construct, maintain, 
and operate a CATV system throughout the County and any areas annexed 
in the future. A certified copy of the franchise.is attached hereto as Exhibit "A." , 

3. LIimmediately initiated steps to commence operations under 
the terms of the franchise which required commencement of construction 


within 12 months. I chose a site for the tower, obtained Federa] Aviation 


Administration approval for the site, purchased the land, obtained zoning 


for the tower site and retained Southern Communications, Inc., to conduct 


a preliminary strand and construction survey. That survey was completed 
on March 18,1966, at a cost of approximately $7,000. It was my intention 
to initially serve all of the western. portions of Manatee County (west of the 
Braden River). 

4. On November 18,1965, I wrote Mr. Ralph G. Mulholland, the local 
manager of Florida Power and Light Company (Florida P & 1), and requested 


his considcration of a pole-attachment agreement for Manatee County. I 


submitted a copy of an existing agreement between Florida P ‘& Landa CATV 


operator in Cocoa Beach, Florida, and stated that Manatee Cablevision was 
willing to enter a similar agreement. A copy of the November 18 letter is 
attached hereto as Exhibit "B.'" On January 28 and February 16, 1966, I 
wrote additional letters to Mr. Mulholland. Copies are attached hereto as 
Exhibits "C"' and "D" respectively. : 

5. By the beginning of February 1967, Manatee Cablevision had 
expended some $60, 000 in furthering its efforts to commence CATV operations 
in Manatee County. A major stumbling block, however, was the refusal 
of Florida P & L to enter into a pole-attachment agreement. . During the 
latter part of 1966 and throughout 1967 and the carly part of 1968, I was 
repeatedly told by Florida P & L officials that they would not enter into an 
agreement unless the County Board passed a rcsolution expressing its 
approval] of the effectution of a pole-attachment agreement between Manatee 


Cablevision and Florida P&L. Iwas told that such a resolution was required 
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by Florida P & L's "Policy on CATV Attachment Agreements! (attached 


hereto as Exhibit "E"), which permitted only one agreement in a given area. 


I was also told, however, by members of the County Board that the Board 


did not believe that there was any need to pass any such resolution since the 
{franchise had been stated as exclusive. 

6. Since Florida P & L continued to insist on a resolution, the 
Manatee County Board on November 7, 1967, passed a resolution (Exhibit 
“F't) expressly stating it had ''no objection to the effectuation of an agreement." 
Since Florida P & L officials still refused to execute the agreement. the 
County Board passed another resolution on February 8, 1968, that expressly 
approved the effectuation of an agrcement betwcen Manatee Cablevision and 
Florida P & L. A copy of that resolution is attached hereto as Exhibit "G."' 

7. In January 1968, the Manatee County Board ammended Manatee 
Cablevision's franchise to make it exclusive only until July 15, 1968, at which 
time it would become non-exclusive for a 20-year period. A copy of the. 
ammended franchise is attached as Exhibit "H." By March 7, 1968, the company 
had installed approximately ll miles of underground cable, which, when 
connected to a functioning tower and head-in, could make service available to 

1, 000 residents in an area southeast of the Bradenton city limits. The 
base of the 500-foot tower had been completed. However, I was still unable 
to secure an agreement from Florida P & L. 

8. On July 16, 1968, because Manatee Cablevision had still not been 


able to become operational, the County Board instructed the County Attorney 


to draw up a secord non-exclusive franchise to be awarded to Bradenton 
Cablevision, then owned by Mr. John S. Booth. Bradenton Cablevision was 
then serving CATV subscribers only in the City of Bradenton. 

9. On July 17, Imet with Mr. E. A. Adomat, the Western Division 
Manager of Florida P&L, to again discuss the pole contract. Mr. Adomat 
stated that, since the County was now going to award a seecka franchise, he 
on not going to choose between Manatee Cablevision and Bradenton Cablevision 
and consequently would not allow either company to attach to Florida P&L poles. 


In my presence, Mr. Adomat called Mr. Booth and gave him the same information. 


10. I called Mr. Adomat regarding the pole contract on several subsequent 


occasions. Each time he said "no." On or about November 5, Idrove Mr. Adomat 
and Mr. Mulholland on a three-hour inspection of our aietine and projected 
system. During this tour, Mr. Adomat suggested that I attempt to reach an 
agreement with Mr. Booth on a division of territory between Manatee Cablevision 
and Bradenton Cablevision. Mr. Adomat indicated that if such an: agreement 
were reached, Florida P&L would enter into a poleattachmient ewe with 
both companies. 

ll. I subsequently contacted Mr. Adomat several more times by 
telephone. I again urged him to execute the pole attachment contract my 
company had signed in February 1966, pointing out that we had been secking 


such an agreement long before Bradenton Cablevision received a franchise. 


By the middle of December, Mr. Adomat was telling me that he would not give 
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Manatee Cablevision a pole-attachment contract and that in fact he was going to 
give such a contract to Bradenton Cablevision. 

12. Prior to the early part of December 1968, Bradenton Cablevision 
had not installed any cable in the County outside of the City of Bradenton. 
At about that time, however, Bradenton Cablevision commenced attaching cable 
to poles apparently owned by the General Telephone Company of Florida, the 


local telephone utility, throughout the Orange Grove Trailer Park which is 


adjacent to the CATV operator's office at 2807 14th St. W. and within the 


next several weeks cable was apparently laid along most of the route from 


Bradenton Cablevision's tower near Cortex Road and 26th Street to the 

Hawaiian Village, 8 1/2 miles to the southeast near 63rd and Pennsylvania 
Avenues. Most of the attachments were made to General Telephone poles. 
Apparently during January, Bradenton Cablevision completed laying cable along ~ 
this route, this time using poles cither owned by Florida P&L or itself. Also 
during January, February, and March 1969, G-Tec continued trunk line cable 
laying along Oneco Road (53rd Ave.) extending from 20th St West to Casa Loma 
Trailer Park near Ist St. East. 

13. Sometime during the early part of December, GT&E Communications 
signed a contract to purchase Bradenton Cablevision. Ihave been informed that 
the contract was signed on December 5, 1968. On December 19 1968, the 
Manatee County Board of Commissioners passed a resolution approving the 
transfer of the franchise then held by Bradenton Cablevision to GT&E Communicatio 


v 


Inc. (GTEC). The transfer was completed on January 8,1969. See Exhibit "I" 
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attached hereto. 
14, I have been informed that GTEC has recently entered into a complete 
turnkey construction contract with the Jerrold Corporation and that Jerrold 


has taken steps to fulfill the contract. 


MANATEE CABLEVISION, INC, 


Brnest J. Vchnekamp 


pm r 


Subscribed and sworn to before me this -/2 Ss day of 


Palen Vehnekamp Aftia. 


ra 324569 EXHIBIT “A” 
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FRANCHISE GRANTING TO MANATEE CABLEVISION, INC., 

A FLORIDA CORPORATION, ITS SUCCESSORS AND ASSIGNS, 
THE EXCLUSIVE RIGHT, PRIVILEGE AND PERM? T! 
CONSTRUCT, MAINTAIN AND OPERATE A COMMUNITY 
TELEVISION ANTENNA SYSTEM IN THE COUNTY OF MANATZE, 
STATE OF FLORIDA, FOR A TEN (10) YEAR PERIOD FROM 
THE EFFECTIVE DATE HEREOF AND PRESCRIBING 
CONDITIONS AND PROVISIONS RELATING THERETO 


Section I; In consideration of the bencfits that will accrue to the Cointy 
of Manatce, Florida, hereinafter referred to as the Licensor, 
and the inhabitants thereof, and of the payment by MANATE= 
CABLEVISION, INGC., hereinafter referred to as the Licensee, 
to the Licensor, the sum of tarce percent (3%) of atl rentals 
from subscribers within the County of Manatee excluding the 
municipalities within said County curing the first five'years of 
said franchise and the sum of four percent (4%) of ail rentais 
from subscribers within the County of Manatee excluding the 
municipalities within said County, during the balance of 
term of the franchise, including any renewals thereoi, scyzec.c 
July 1 ané December 31 of cach ycar hereatier by the Licens 
to the Licensor, said Licenses, Manatce Cablevision, Inc., i 
successors and assigns, are hereby given and vested wi 
exclusive right, authority, easement, privilege ane pesm 
“to construct, erect, suspend, instcali, lay down, repa: 

Maintain, operate anc conduct in the County of Manaze 

plant or plants and/or system or systems for the Cist 

and reception of television signals Zor all purposes whatsoever, : 
for a period of time beginning on th ective Cate. onchis 
Franchise anc ending at midnight tex (10) years ¢ 


fective date of this Francaise. 


The Licensee is hereby given ane gra 

exclusive right, authority, easem 

to construct, crect, suspend, install, rez 

ate and conduct throughout the County, < syszer 

towers, concuits, cables, conductors, amplitying equipmen:, - 


30 surnisan di ution or sale oz 

vice for all surposes whatsoever 

community antennz system, over, 2.055 

avenues, alloys, ways, ozicges, ziv 

pudlic places in tno County of Manatees as 3 oD macy 


£é Sz Or excsncse 


install, lay, Tencw., 
sowers, condui 


MAnces Becessary to the Sists 


inzadizan’ 
vision reception service ané for she 
lincs beyox timits of the Co: 
exciusive to contract wiz: = 
pehepaone 


OFF. QA Brae QO - - 


eoeeereen BEC 
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the exclusive right, privilege and permit: neredy gran 
extend to the territory so annexed, and all facilitics ow: 
Maintained or operated by said Licensee, iocated wi 
territory so annexed upon any streets, alicys, avenucs, or 
Other public places situated in such annexed territory, s. 
thereafter be sudject to all the texms rere The Licens 
hereby agrees that it will not issue any additional ranch 

of this nature during the period of this Zranchise. 


Section II: The poles, towors, and cables skail bc so creczed as not ts 
interfere with the traffic over the streets and alleys, anc the 
‘location of all poles, towers or other ovsizuctions st 
fixed with the prior written approval a 
of the County of Manatee, as to such location giving ¢ 
tion to the xrcasonable operation of sa: 


shall be somoved by Liconsco whenever the same restri 
Obstructs the operation or location of eae “ 

locations of said streets and alleys a: 

Licensor may at any time curing the ext 

determine ¢ i 

Gangerous ¢ 


SRS SR SESS SETS PS STE ESET PESTS ESEAS Se seeree: se. 


recs som 
at Licensces' expense. The Licensee ayrees to prevent whe 


_ €xeation of zny obstructions or con ms waich are or maz 
. become dangerous to the travelling pudiic. | 


STIs, 


Section IV: In the event that any road or highway sia. 

; ed, vacated, discontinued or reconstruczcé, 
to the use of same by the Licensee 
“ate and at no cos: to the Licensor 
of pavement, sidewalk, ériveway or o2A 
Licensee shall, at its own cost anc expense 
approved by the Licensor, replace anc rescor 
condition as oeiore said work was commence 


| 


Section Vi; Prior to commencing construction of any kine, License 
~ have in inl force anc effect anc therecaer constanv 
and furnish a certificate of evidence 
County Comsznission, a good ane suz 
of insuraace coverage of One Hunés 
($296,065.69) pezsonal injusy ca 
Thousanc Dollars ($200,000.00) 3. 
aad Pitty Taousand D ollars (350, 
‘be executed dy an insurance com 
anG qualificd to do Susiness in > 
eomnify anc save harmiass the County as Manazee 
against amy onc ali clsims, actions, ">: 


3 
Ai ane Concizioned ie 


costs, expenses, intersst, attorneys Joes 
cine or Cescription which may accruc to oF 


Liconsts ox by anyone by razsox © 
sion, repair, Sone 


00 


Section Viz = the Liccasece agrees Ot tO 5 Pe 


That the Licensee shell furnish Gach echool with one irce 


. 


Suction ViEe 


see ee eee. - RF. 
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‘outlet for educational purposes, also a closed TV 
circuit to each school within the County of Manatcc,} 
except the schools at Myakka City, Parrish and 
Duette. 

Section VIII: Licensee agrees to immediately proceeé with the 
obtaining of Federal, State and County approval oz H 
the construction of the facilities herein contemplated 
and upon receipt of such approval to commence such 
construction, within 12 months thereafter, to have 
facilities available for use of subscribers in. areas! 
where sufficient applications are received to H 
economically provide service. If licensee small 
fail to proceed as herein provided, licensor shall : 
give xeasonable notice in writing to the licensee i 
of any deficienies claimed. fter such notice. 
and due hearing, Licensor may, if Geficienies are 
not corrected, cancel this license. 


This Franchise shall become effective immediately 

upon execution, this igPaay of June, A.D., 1965 
BOARD OF COUNTY CO““4ISSIONERS 
MANATEE COUNTY, FLORIDA 


MoT. MCINNIS, Clerk of © 
Circuit Court, Manatee County, fA e ed, 
oy id By: five WAL PK 


~ 
“Te 


(Ne 


2 SEE CABLEVISION, INC. 


wale Moma 


_ "Secretary: | 
Be 


SE BAR echt 


Vehnekamp Affid. 
EXHIBIT “A" 


STATE OF FLORIDA 
COUNTY OF MANATEE 


I, M. T. McInnis, Clerk of Circuit Court, Ex Officio Clerk 
of the Board of County Commissioners of Manatee County, Florida, 
do hereby certify that the foregoing is a true copy of a 


FRANCHISE GRANTING TO MANATEE CABLEVISION, INC., A 
FLORIDA CORPORATION, ITS SUCCESSORS AND ASSIGNS, THE 
EXCLUSIVE RIGHT, PRIVILEGE AND PERMIT TO CONSTRUCT, 
MAINTAIN AND OPERATE A COMMUNITY TELEVISION ANTENNA 
SYSTEM IN THE COUNTY OF MANATEE, STATE OF FLORIDA, 
FOR A TEN (10) YEAR PERIOD FROM THE EFFECTIVE DATE 
HEREOF AND PRESCRIBING CONDITIONS AND PROVISIONS 
RELATING THERETO, 


said Franchise being dated the 16th day of June, A. D. 1965. 
WITNESS my hand and official seal this 22nd day of March, 
1967 in Bradenton, Florida. 
M. T. McINNIS, Clerk of Cirevit Court, 


Ex Officio Clerk, Board of County Me 
* Commissioners, Manatee County, Florida_ 


Buccs 5 ae 
Deputy Clex! aoa ae eet 


= 
= 
z 

ra 
Cc 
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Vehnekamp Affid, 
EXHIBIT “B" 


Noveirver 18, 1965 


hire RL G. Mulholland, icaager 
Flosida Power ¢ Light Compeny 
Credeaton, Florica 

Ceoar Wir. Mulnotiond: 


- 


Florida Fower & L} «pany and Communicable, Inc. of Cocoa Beach, Florida. 
Vie think that this agreement would worl: very woll in Monatce County with possibly 


a fow oxceptions. One exception we would like to suagest is thar the term of the 


agreement run concurrently with the Manatce County Franchise. 


Vehnekamp Affid. 
EXHIBIT “B" 


Mr. BR. G. Mulholland ~2- November 10, 1945 


Menatee Cablevision, Inc. wes organized in March of 1935 for the purpese 
of furnishirig the residents of Monatse County ond its municipalities cormiaunity anicana 
tolovision service. ft has for its officers the follwing: | 

E. J. Vehnokesp, Prosicont 

Wie be Sryat, Vice Prosicont 

C.F. Jones, fc., Scerctary & Treasuror 

The above officers are also the Board of Direct 

Mr. Jones und { have owned ond operatod the Hancas 
years in Bracdonton. 

wwiacturing Compasy, 
A this Istter. 
ic projact end our efficors will be 


happy te consulf with you/ondy i Weny time ond answer any quose 


Sincerely, — 


E. J. Vehackamp, fresidcat 
Manatee Cuvievision, Inc. 
1103 23th Avenue \., Cox 488 
Bradsnton, Florida 


ESV/plb 


Enc: Modal agreomeit. 
Business and personal references. 
MMe. W. L. Cryant's resume. 
Copy of Nianatee County CATV Franchise. 


January 28, 1966 


Mr. Peloh Mulholland 

Flosica Power & Light Cormpany 
1201 Sth Avenue V.. 
Bradsnion, Florida 


Deor Mr. Mutholland: 


on the Viest by Stth Ste t 
sketch shewing this of 


tho 39 


Vehnekamp Affid. 
EXHIBIT "C" 


uth ny oyth Avena, 


~ fam enclosing a littie 


Yours 


very truly, 


. Vehnekam> 


February 16, 1966 


his. Ralph Mulhobiond 

Flosica Tower uw Light Compony 
1201 Sth Avenue Vi. 
Bradsnion, Flosica 


Dear Mr. faviholland: 

have been proveriy denoa by us a 
ture. tn accision vou will find the 
the signad cgccanmears. 


I wish to thanis 
completing this patc 


fay 


16 


Vehnekamp Affid. 
EXHIBIT "p” 


Vehnekamp Affid. 
‘ EXHIBIT “E" 
FLORIDA FOURR & LIGH? COs POLICY 
OF CATV ATTACHMENT AGRE 


te where there is inadequate TV coverage, (except in Dade, * 
Broward en alia Seach Counties) we will enter into our standard agree~ 
ments with CATV companies on a one-only and first-come basis unéer the 
following circumstances: 


fhae approprinte governmental authority (City or County) 
has granted them a permit or franchise and has addressed 
a resolution to us reuuesting that we try to work out an 
agreement 1t with the holder of the permit or franchise. 
mc ed edge eT: ONE ——_—— 
Ghe area boundaries of the permit are specifically 
6cfined, and only one CATV licensee is allowed 
attachments in thet area. 


The CATV contractor is financially responsible. We 
recuire goneral liability, contractual liability and 
workmen's compensation insurance covezages; 2 bond 
guaranteeing rental payments and money due us for in=- 
spections, work performed, and other expenses. We 
cen terminate the agreement if work is not started by 
@ specified date and the system in operation by 
another specified cate. 


We will control the number and location of attachments. 
No attechnents may be mace on poles carrying circuits 
of over 15,000 volts and we can Geny attachments on any 
pole for eny reason. & 


Any rearrangements of our facilities recuired by CATV 
are paid for in advance, including labor, material, 

énd engineering. = 
We can inspe 
this inspecti 


et ees facilities at will and charge for 
10 


aAzZV construction must comply with local and national 
codes. They @re to keep adequate work forces at hand 
to repair ane miintain their facilities one are respon~ 
Sitle for any Gamege to our property caused by their 
eguipment. 


Pole rentals of $3.90 per pole per year are payable 
semiennuzlly in advance, 


The agreement can be cancelled on six montias' notice. 


i 
| 
i 
| 
| 


| 
| 


Vehnekamp Affid. 
EXHIBIT “F* 


RESOLUTION 
WHEKEAS, the Buard of County Commissioners of Manatee County, 
Florida has granted a iranchise to Manatee Cablevision, Inc. for the in- 
stallation of cable television in Manatee County, Florida 
NOV, THEREFORE, BE IT RESOLVED by the Board of County 
Commissioners of Manatee County, Florida, in public meeting assembled: 
1. That the Board of County Commissioners of Manatee County, 


Florida, hereby expresses SS it has no objecction.to the effectuation of an 
eee between Manatee Cablevision, Inc. and Florida Power and Ligat 
Company, whereby said corporation shall use the poles of Florida Power 
and Light Company in its operations; provided, however, that this resolu- 
tion shall not be construcd as requiring Florida Power and Light Company 
or Manatec Cablevision, Inc. to enter into any such agreement, unless all 
the terms and conditions thereof are wholly acceptable to cach of the 
parties thereto. 

2. This resolution shall in no way be construed as enlarging upon the 
existing franchise agreement between Manatce County and Manatee Cable- 
vision, Inc. and specifically shall not be construed as constituting a waiver 
by Manatee County of its right to declare Manatce Cablevision, Inc. in de- 
fault under the terms of said agreement for any state of facts now existing 
or which may hercafter ‘develop. . 

3. This resolution shall take effect immediately upon its adoption, 

" PASSED and DULY ALOPTLED this 72day of November A. D. 1967. 


BOARD OF COUNTY COMMISSIONERS 
MANATEE COUNTY, FLORIDA 


ATTEST: M. T. McINNIS 
Clerk of Circuit Court 


Deputy Clerk 


eae s.0 Sh POP = 
a Re 9 fe al Penne Me rr 


Vehnekamp Affid. 
EXHIBIT “6” 


RESOLUTION OF BOARD OF COUNTY 
COMMISSIONERS OF MANATEE COUNTY, FLORIDA 


IN RE: A RESOLUTION EXPRESSING APPROVAL OF 
{THE EFFECTUATION OF AN AGREEMENT BETWEEN 
MANATEE CABLEVISION, INC. AND FLORIDA POWER 
& LIGHT COMPANY WHEREBY SAID CORPORATION 
SHALL USE THE POLES OF SAID COMPANY IN Its 
OPERATION. 

WHEREAS, the Board of County Commissioners, Manatee County, 
Florida, have granted a franchise to MANATEE CABLEVISION, INC., 
for the installation of cable television in Manatee County, Florida | 
and; 


WHEREAS, the Board of County Commissioners, Manatee County, 


Plorida, are in agreement that said MANATEE CABLEVISION may. if 


approved by the FLORIDA POWER & LIGHT COMPANY, use the poles of 
the said’ FLORIDA POWER & LIGHT COMPANY in connection with the 
installation of cable television in Manatee County, Florida. 

OW, THEREFORE, BE IT RESOLVED by the BOARD OF COUNTY COM- 


MISSIONERS OF MANATEE COUNTY, FLORIDA, in public meeting assembled: 


1.’ That the BOARD OF COUNTY COMMISSIONERS OF MANATEE COUNTY 
FLORIDA,’ hereby expresses approval of the effectuation of an 
Agreement between MANATEE CABLEVISION, INC. and FLORIDA POWER & 
LIGHT COMPANY, whereby said corporation shall use the poles of 
FLORIDA POWER & LIGHT COMPANY in its operations; provided, however, 
that this resolution shall not be construed as requiring FLORIDA 
POWER & LIGHT COMPANY or MANATEE CABLEVISION, INC. to enter into 
any such agreement, unless all the terms and conditions thereof 
are wholly acceptable to each of the parties thereto. 


2. This resolution shall take effect immediately upon its 


= ar Tclenis BOARD OF COUNTY COMMISSIONERS OP 
: Cleves ThE Circuit Cowst MANATEE COUNTY, FLORIDA 
x “2 


Ceo 


Section I: 


Section II: 


Vehnekamp Affid. 

EXHIBIT °H" 
FRANCHISES GRANTING TO MANATEE CABLEVISION, INC.,A 
FLORIDA CORPORATION, ITS SUCCESSORS .AND ASSIGNS, . 
THE EXCLUSIVE RIGET, PRIVILEGE AND PERMIT TO CON-: 
STRUCT, MAINTAIN AND OPERATES A COMMUNITY TELEVISION 
ANTENNA SYSTEM IN THE COUNTY OF MANATES, STATE OF 
FLORIDA, UNTIL JULY 15, 1968, THEN NON-EXCLUSIVELY 
PROVIDING CONDITIONS AND PROVISIONS RELATING THERETO. 


In consideration of the benefits that will accrue to the 
County. Qf Manatee, Florida, hereinafter referred to as the 
Licensor, and the inhabitants thereof, and of the payment 
by MANATEE CABLEVISION, INC.,hereinafter referred’ to as tne 
Licensee, to the Licensor, the sum of three percent (2%) of 
all rentals from subscribers withinthe County of Manatee 
excluding the municipalities within said County during he 
first five years of said franchise and thereafter the sua 

£ four percent (4%) of all rentals from subscribers within 
the County of Manatee excluding the municipalities within 
said County, payable July 1 and December 31 of each year 
hereafter by the Licensee to the Licensor, said Licensec, 
MANATEE CABLEVISION, INC., its successors an@ assigns, are 
hereby given and vested with the right; authority, easement, 
privilege and permit to construct, erect, suspend, install, 
lay down, repair, renew, maintain, operate and conduct in 
the County of Manatee, a plant or plants and/or system or 
systems for the cistribution and reception of television 
Signals for all purposes whatsoever. 


The Licensee is hereby Siven and granted and vested with the 
exclusive right, until July 15, 1968 and the non-exclusive 
right thereafter and ‘authority, easement, privilese and 


franchise to construct, erect, suspend,install, renew, main- 
tain, operate and conduct throughout the County, a@ system o= 
poles, towers, conduits, cables, conductors, amplis Eyins 
equipment, poles, fittings and all appliances or appurtenances 
as necessary to furnish Gistribution or sale of the televisicn 
xeception service for all purposes whatsoever or to the oer 
ation of the community antenna system, over, along anc across 
all streets, avenues, alleys, ways, bridges, rivers and 
waterways and public places in the County of Manatee as they 
now exist or may hereafter exist or be laid out or extencea, - 
together with the further inclusive right, privilege and 
permit to construct, erect, suspend, install, lay, renew, 
repair, maintain ard operate such poles, towers, conduiss, 
cables, appliances and appurtenances necessary to the ¢cis- 


- tribution with, into, through, over and above and beyoné the 


County of Manatee and to inhabitants both within and beyond 
the limits thereof, television reception service and <or she 
purpose of extending its lines beyone the limits of the 
County, tegether with the further right (to contract with she 
power company and/or. telepnenc. Gompany..2or. tne use of its 
poles poles and equipment to the inhabitants and County 92 3 ons Stee 
and beyond, such “selavision sorvice. Upon the annexation of 
Ghy territory by the County the xight, privilege and permit © 
hereby granted shall extend to the territory so annexed, 

ané@ all facilitios owned, maintained or operated by said 
Licensee, located within the territory so annexced-upon aay 
streets, alleys, avenues, or other public places ‘situated in 
such annexed territory, shall thereafter be subject to sll tre 
terms herein. ‘Tne Licensor hereby agrecs that it an no> 


issue any additional franchises or. Tight. om_way cascmaass of 


this nature dui ing ‘tho exclusive period | of this ézanchise. 


Section IV: 


Section V: 


Section VI: 


Section VII: 


Vehnekamp Af fid. 
EXHIBIT “H" 


Tne poles, towers, ané cables shall be so erected us not to 
interfere with the 2¢ over the streets and alleys, and 
Location oF all voles, towers or other obstructions shall se 
fixed with the prior written approval and under the supervision 
of the County of Manatee, as to such location giving coz 
ationto the scasonable operation of samc; providing <us 

that such location shall sot be vestca interest, ane the sam 
shall be removed by Licensec whenever the same restricts or 
obstructs the operation or location of any <uture cpecrations 
or locations of said streets and@ alleys ané public places. 
The ‘Licensor may at any time during the extension of this 
franchise, Getermine that any facilitis erected by the 
Licensee are Gangerous to the travelling public anda the sate 
County Licensor may, in its full discretion, require Licensce 
to correct same at Licensees’ expensc. The Licensce agrees 
tO prevent the creation o= any obstructions or conditions 
which are or may become Gangerous to the travelling public. 


In the event that any road or highway shall be closed, 
abandoned, vacated, Giscontinued or reconstructed, this 
franchise, as to the use of same by the Licensee shall 
immediately terminate and at no cost to the Licensor. In 
case of any Gistrubance oF pavement, sidewalk, driveway or 
other surfacing, the Licensee saall, at its own cost anc 


-expense, and in a manne> approved by the Licensor, replace 


end restore all in as so0a condition as before said work was 
commenced. ° 


Prior to commencing construction of any kind, Licensee shail 
have in full force and effect and thereafter constantly 
maintain and furnish a certificate of evicence thereot with 
the ‘Clerk o£ County Commission, a good and sufficicat policy 
or policies of insurance coverage of One Hundred Thousanc 
Dolizrs ($260,000.00) personal injusy each person. Three 
Pundred Taousand Dollars ($300,000.00) pezsonal injury each 
aceident and Pisty Thousand Dollars ($50,000.00) property 
Gamage to be executed by an insurance company or companies 
authorizeé ané qualified todo business in Florida and con- 

itionea to indemnify and save harmless the County oF Manatee 
from an@ against any an@ all claims, actions, suits, liadil:- 
ties, loss, costs, expenses, interest, attorneys tees or 
Gamages of any xind or description which may accrue to oF be 
sufZerea by the Licensee or by anyone by reason o= any 
construction, extension, repair, alteration, maintenance, 
operation or other work, or by reason of anything shat hes 
been Gone by the Licensee nereunder may in any way cause 
liability by season thereos. 


Mhat the Licensee shall furnish each school in the area it 

serves with one Zrce outlet for educational purposes, also 

a@ closed TV circuit to exch school in its main area served 
= 


within the County of Monstee, except the schools at Myakka 
City, Parrisa and Duette. 


fais License is made upon the following conditions, limitation 
and requirements: 


. 
. 


(a) Installations shall be Gone only in accordance with plans 
first, submitted to and cpproved by the County Engincer, hera- 
inafter, for convenience, called “ENGINSER", and any work 
which requires distrubance of the surface of any street oF 


38 - 


PACS TNO 


4. = ° 
Vehnekamp Affid. 
EXHIBIT °H" 

ynich will interfere with traffic shall not be unéertaxen 

without prior pornission and approval of the manner of éoing 

the work by the ENGINEER. Specitic plans for the system 

be farnished to the County Eagincer for his appreval are s 

approval is required besore undertaking the installation. 


(>) Licensee shall have the right to enter into agreements 
with any person, firm or corporation now authorized by 

license, franchise or otherwise, to erect and maintain over- 
head and undezsou::d wires ané cables for the purpose of 
sharingthese <acilities. Licensee may further relocate zany 
aboveground sortion of its system underground in any arce 
where existing pcwer and telephone facilities are so relocated. 


(c) Where, in doing this work, Licensee disturbs any pevencent, 
street or other improvements, Licensee snall promptly resair 
and replace the same in a neat and workmanlike manner as 
nearly equal +o its original condition as it may be ané as 
required end approved by the ENGINEER. 


(@) The Licensee shall operate the system so that there will 
be no interference with television reception, radio recesvion, 
telephone conmzunications, or other installations which are 
now or may heresaiter be installed ane in use by the County 

or any person in the County. In the event there is any in- 
terference then, upon notice to the-Licensee immediate steps 
shall be taken to remecy the interference. ° 


Section ‘VIII: (a) Licensor shall execute, simultaneously herewith a 
Resolution which expresses approval of the effectuation oF 
an agreement Detween MANATES CABLEVISION, INC., ana FLORIDA 
POWER & LIGHT COMPANY for use of the poles o= FLORIDA POWER 
& LIGHT COMPANY in its operations. — 


(b) Licensor hereby crants this tranchise pursuant to 
authority derived frém Eouse Bill 855, 1967 Regular Session 
of the Florida Legislacure and same shall become efiective 
imnediately upon execution. * 


DATED this day of January, 1968. 


BOARD OF COUNTY COMMISSIONERS 
MANATSE COUNTY, FLORIDA 


By. 
ATTEST: CHAIRMAN 
M. @. MeCINNIS, CLERK ~ . 
€ Circuit Court, 
Manatee County Florida 


By. 
Devuty Clerk 


MANATES CABLEVISION, INC. 


By 
ATTEST: * PRESIDEN? 
BY : 

Secretary 


Vetrichaiys Atlus 


EXHIBIT “I" 


RESOLUTION 


WHEREAS , the County Commission of Manatee County, Florida,. 
did on che 2day of _/ LBs » A.D. ff, by Resolution 
grant a non-exclusive uo to ROBERT R. NELSON, JOHN S. 
BOOTH and other d/b/a BRADENTON CABLEVISION, & Partnership, its 
successors and Assigns, to operate and maintain’ a Community ; 5 
- Antenna Television System in the County of Manatee, Florida, and 
WHEREAS, Bradenton Cablevision has requested the County 
Commission's approval to transfer all of its right, title and 
interest in said system and said franchise to G T & E COMMUNICATION 
INC., @ subsidiary of GENERAL TELEPHONE AND ELECTRONICS CORP., 


of New York, New York, and ti 
WHEREAS, the Commission of the County of Manatee, Florida, 
3 finds it will be to the best interest of the County and the 
people of this community to approve said transfer; 
NOW THEREFORE, BE mr RESOLVED, that approval be, and 
5 ‘the same is hereby granted by the County Commission of Manatee 
County, Florida to ROBERT R. NELSON, JOHN S. BOOTH and others 
d/b/a BRADENTON CABLEVISION, Bradenton,Florida, to transfer to 
G T & E COMMUNICATION INC., New York, New York, all of their 
right, ticle and interest in and to their Community Antenna 
Television System, and all their right, title and interest in and 
to the franchise granted in the Resolution of Manatee County, 
Florida, dated the a7%ay of G. » 196%. ; 
The effective date of this transfer shall be when 


the Commission of Manatee County, Florida, shall have been 
notified in writing that the transfer approved by this Resolution 
has been consummated and G T & E COMMUNICATION INC., has filed 


with the Clerk of the Cireuit Court of Manatee County, Florida 


or 


Vitor ichad Need tgeeoll ete. 


rane) 
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Vehnekamp Affid. 
EXHIBIT "I" 


Se instruments accepting the terms of the Resolution of the 
Commission of Manatee County/s} Florida, and agreeing to perform.- 


all of the conditions aepooedl upon aseignes or fransferee therein 
sare a ‘ 4 Ait aE ae 7) 
contained. ; ‘ x 
CERTIFIED As ‘0 "PASSAGE this fs day of December 5 
2 .opyrave a3 tou 


Coie 


aoa ir, fats ayaten ay 
secant mshas dbus Y of ore BOARD OF COUNTY COMMISSIONERS 
Srna a MANATEE COUNTY, FLORIDA 
Yor = ry ang 3. 


SET Rel wee 


_M. T. McINNIS, CLERK of 
i) Circuit Court, Manatee County,'' mt AED me “thet apprenai 
- Florida. : . aks 
cha Gonats, Goumdasten vf “ane Ht ot 


He LD we Ow ny SSO Joi Se eunitit ans ache 


SSN cama SLOG y | angen 52 Plosten., te tri. im eo 


wT RE : cet. NEG Iie 3 io, chy New veck, ‘att et the! 


fi ser 3 ant naa 


eit ae aed tatverrsi is wnd 


Sot 3 Macatee Cy 


Live ‘date £. ‘phis teense malt: we wh 
Seas gee 


Aan a3 by this Seeodu. i 


a ine. chee of the ‘civeute 


MILABLE 


Vehnekamp Affid. 
: EXHIBIT "I" 
GT&E COMMUNICATIONS INC. 


| 780 THIRO AVENUE, NEW YORK, N.Y. 10017 


AREA CODE 212 
TELEPHONE | §51-1803-1902-1203 


_January 8, 1969 


READ IN OPEN sessio} 


Board of Commissioners : JAN 2 1 1959 
Manatee County, Florida i : 


: BOARD OF < 
Bradenton, Florida a Sa S 


°°". NSIONER 
MANATEE “Gi sniTy . 


Gentlemen: 


You are hereby notified that the Community Antenna franchise 
granted on the 23rd day of July A.D. 1968 to Robert R. Nelson 
and John S. Booth d/b/a Bradenton Cablevision has been trans- 
ferred to GT&E Communications Inc., as approved by your 
Resolution of the 19th day of December A.D. 1968. GT&E Com- 
munications Inc. states that it has read the terms and conditions 
of aforementioned franchise and does agree to perform all of the 
conditions imposed upon the assignee and transferee therein 
contained. : 


Very truly yours, 


' GT&E Communications Inc. 


| City of Washington 
‘District of Columbia 


Subscribed and sworn.to on this 8th day of January, 
y Ai COL “ O08 Leber My < 
A Subsidiecy of GENERAL TELEPHONE & ELECTRONICS CORPORATION 


Stote of Florida ) 


) 
County of Manatee) 


AFFIDAVIT OF 


E. TERRY CHRISTIANSEN 


J, E. TERRY CHRISTIANSEN, being first duly sworn, depose and state as follows: 

1. Ihave been associated with Manatee Cablevision since January 1968 when 
Cisco, Inc., owned by my father George H. Christiansen, purchased eer of the 
company's stock. On May 5, 1969, Richard $. Leghorn purchased all of Cisco's stock; 
but | have been retained as a consultant. | presently reside at 4359 Meniclon Circle, 
Mobile, Alabama. 

2. On May 22, 1969, and again on May 28, 1969, | traveled by car over the 
route of the CATV system owned by GT&E Communications (GTEC), which now stretches 
from the location of its tower near the junction ef Cortez Road and 26th Street in Manatee 
County to a number of trailer parks including Howatian Village, Casa Loma Mobile Park, 
Fair Lane Acres, Windmill Village and Orange Grove Trailer Park. The tower is located 
approximately 1.5 miles south of the nearest city limits of the City of Bradenton. In the 
past trunk line was laid underground from the tower site to the City of Bicaanion 


Recently,. new trunk cable has been attached to the old trunk at a point on Oneco Road 


end then attached to GTEC poles for a short distance. Approximately 10 1/2 miles of 


new trunk cable has been installed along this new route. 


3. On my second trip over the GTEC system, | inspected each of the poles to 


-2- 


which GTEC's cable was attached. Each pole had a tag on it identifying it as being owned 
by either General Telephone Company of Florida (General Tel), Florida Power and Light 
Company (Floride P & L) or GTEC. | located each pole on a series of maps color-coded 
for identification. | determined that approximately 60 percent of the poles were identified 
as being General Tel, 30 percent by Florida P & L and the remainder by GTEC. 

4. It appeared that all of the cable laid Fae the GTEC tower south and east to 
the various trailer parks wes trunk-line cable. No effort appeared to have been made to 
fan out distribution cable from the trunk cable at that time. | contacted several home 
owners who hed cable attached to their house and was informed that the cable had been 
attached sometime in February or March. 

5. Approximately 15 percent of the CATV pole citachments in place on May 22 
were installed in violation of the National Electrical Safety Code, 6th Edition. I took 
several photographs showing these violations. Most of the poles being used by GTEC are 
too small to support « second CATV cable. 

6. On May 22, | observed two CATV trucks on Oneco Road, one with GTEC 
printed on the side ond the other with Sarasota Cablevision printed on it. Three men were 
then in the process of lining up an amplifier. | have been informed that during the week 
before last, GTEC employees were working on cable installations in Windmill Village and 
Hawaiian Village. 


MANATEE CABLEVISION, INC. 


esi e/a 
E. Terry Christiansen : 


ue 


dayof , 1969. 


Subscribed and sworn to before me this Le 


Saat 


State of Florida ) 


County of ae 
AFFIDAVIT OF 
RICHARD S, LEGHORN 

I, RICHARD S$. LEGHORN, being first duly sworn, depose and state as follows: 

1. Since the end of May 1969, | have been President and sole stockholder of 
Manatee Cablevision, Inc., a CATV franchise holder in Manatee County, Florida. 

2. Ihave been informed by persons who represented Manatee Cablevision in 
July 1968 that discussions were held at that time -with General Telephone Company of 
Florida regarding a CATV pole-attachment contract between General Telephone ard 
Manatee Cablevision. General Telephone agreed in principle to give pole-attachment 
rights to Manatec Cablevision. Representotives of Manatee Cablevision pctvally signed 
a contract which had been furnished by General Telephone. However, General Telephone 
was not asked to execute that agreement since Manatee Cablevision had still not been cble 
fo secure an agreement from Florida Power and Light. Since Florida Power & Light owned 


approximately 75 percent of the poles in the franchise area, Manatee Cablevision's 


representatives did not believe it was useful to finalize the General Telephone agreement 


until the CATV system reached an agreement with the Power Company. 

3. After | assumed control of Manatee Cablevision, | sent a letier on May 22, 
1949, to General Telephone transmitting a copy of the proposed pole coon executed 
by myself as President. A copy of the letter is attached hereto as Exhibit "A". General 


Telephone has not yet answered the May 22 letter. In fact, during the last two weeks, 


more than five telephone calls have been made to General Telephone's offices in Tampa, 
Florida, requesting a discussion with Mr. Russ Pancoast, who, | am informed, is now the 
official directly concerned with executing pole-attachment contracts. We were unable 
to reach Mr. Pencoast until June 16. On that day we successfully placed a call to him 
and inquired again as to whether General Telephone would execute the agreement. He 
replied only that General Telephone attorneys were preparing a reply. On June 6 the 
attached letter (Exhibit '"B") was sent to Mr. Pancoast. It has never been answered. 

4, On May 22, E. J. Vehnekamp, the former President of Manatee Cablevision, 
and myself met with Mr. John Hudeberg of Florida Power & Light (Flo. P&L). Mr. 
Hudeberg is the successor to E. A. Adomat, with whom Mr. Vehnekamp had had previous 
conversations over a number of years regarding the pole-attachment contract Manatee 
Coblevision has been seeking since 1965. Mr. Hudeberg stated that Fla. P & L had not 
entered into a pole-attachment contract with anyone for Manatee County although he 


admitted that Fla. P & L had given GT&E Communications (GTEC) the right to use "a 


few" Fla. P & L poles in order to “fill-out" a GTEC cable route to the Hawaiian Village 


Trailer Park. Hudeberg was specifically asked again if Fla. P & L would enter a pole 
contract with Menatee Coblevision. He replied that "consideration" would be given to 
permitting attachments to specific poles but that Fla. P & L would not enter an area-wide 
agreement because it was their policy to discourage any further cable attachments to 
their poles. 


5. Accordingly, on June 6 Manatee Cablevision sent the attached letter 


anc 


(Exhibit "C") to Hudeberg requesting his "immediate attention" to our request for pole 


rights in a specifically described area. Since Hudeberg had not responded by the end of 


last week (June 13), we contacted him by telephone. He stated to Mr. Vehnekamp that 


“he was embarassed" to discover that, contrary to his statements on May 22, GTEC had 
been given the right to attach cable to Fla. P & L poles in an entire section of town south 
of the GTEC tower which is located at the junction of Cortez Road and 26th Street, north: “202 
of Bowlees ‘Greek-and between 14th-and 34th Streets in Manatee County. Hudeberg stated 
that the section in question was bounded by Cortez Road on the north, powilees Creek on 
the south, 14th Sireet on the east and 34th Street on the west. 

€. On June 16, | saw Mr. Hudeberg in person. He stated that, subsequent to 
his last telephone conversation with us, representatives of GTEC visited him and requested 
pole-attachment rights in the same area that we had identified in our June 6 letter to 
Hudeberg. He stated that, as a consequence and in view of the evident competition 
between GTEC and ourselves, he determined that no one would be given any pole- 
attachment rights in that area and that he would not recommend to "Miami " any pole- 
attachment rights for Manatee Cablevision, nor any extension for GTEC without first 
notifying both parties. 

7. During the second week of June, two Cable TV equipment installation panel 
trucks bearing the name "Jerrold Electronics" were seen in the section of town described 
above. The trucks were being used to install CATV strand and cable on Fla. P & L poles. 


8. I believe from this observation and from the facts set forth above, as well 


afhea 


as those stated in the affidavits of Mr. Vehnekamp executed on June 12 and of Mr. 
Christiansen executed June 18, that GTEC has entered a CATV construction contract with 
Jerrold and intends to install as much cable as quickly as possible throughout the most 
populace areas of Manatee County. If GTEC is permitted to continue construction and is 
permitted to commence service to customers in the wire areas, there is a substantial possi- 
bility that as a practical matter Manatee Cablevision will be foreclosed from initiating 
CATV service to the same areas. 

MANATEE CABLEVISION, INC. 


BBLLUL: 


ae ao" ee oN ene 


Richard S- Leghorn 7 


ed 


Subscribed and sworn to before me this Le day of een 
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EXHIBIT B 


June 6, 1957 
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Yours truly, 


MANATEE CASLEVISION 
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EXHIBIT C 


June 6, 1959 


Mr. John iiudsberg 

Florida Vowcr & Light Company 
1741 Metter yreae 

Sarasota, ihorida 
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starting construction in ibis orca within GO days. 


Yours truly, 


MANATEE CASLEVISIGN 


E. J. Vehackama 


EJV/plb 


ce: R. S$. Loghorm 
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FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D.C. 20554 


July 7, 1969 


IN REPLY REFER TO: 


9410 


George E. Shertzer, Esquire 

Donald P. McCormick, Esquire, and 

David H. Lloyd, Esquire (Arnold & Porter) 

Attorneys for The General Telephone System 
and General Telephone Company of Florida 

1229 - 19th Street N. W. 

Washington, D. C. 20036 


Gentlemen: 


The Commission has under consideration a complaint filed by 
Manatee Cablevision, Inc., alleging that General Teleplione Com- 
pany of Florida and GI&E Communications are constructing, or 
about to construct, CATV facilities in Manatee, Florida in 
contravention of Section 214 of the Communications Act. 


The purpose of this letter is to advise you that the Commission 
has the above matter under active consideration. In this con- 
nection your attention is directed to our Memorandum Opinion and 
Order released May 28, 1969 (FCC 69-574) in which GI&E Commmica- 
tions and General Telephone Company of Illinois were ordered to 
refrain from placing into operation any CATV distribution facili- 
ties in Bloomington or Normal, Illinois, pending resolution of the 
issues raised. In that order the Commission said: 


“unless we grant the relief requested by Tele- 
Cable, there appears to be a reasonable 
likelihood that CATV service will be commenced 
before a decision is issued in this case. We 
see no reason to await that eventuality but 
are convinced that the public interest requires 
the issuance of an order prohibiting the respond- 
ents from commencing CATV operations until the 
issues designated in this proceeding are resolved. 
Although there has not been time to receive and 
consider pleadings responsive to TeleCable's 
petition, the prohibition will have no adverse 
effect if neither General or GTEC is attempting 
to place such facilities into operation prior to 
the outcome of this proceeding. If they are pro- 
ceeding in. the manner charged, the substantial 
change in the situation in Bloomington and Normal 
would have a detrimental effect upon the public 


as 


he 


—_ 
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interest and should be prohibited. General 

and GTEC are again cautioned that to proceed with 
construction of CATV distribution facilities, 
which may later be the subject of a cease and 
desist order against their operation, is at their 
own risk... ." 


Furthermore, in the Commission's order denying reconsideration of 
the above action released June 27, 1969 (FCC 69-705) it stated: 


“We believe that the more orderly procedure is to 
maintain the status quo pending resolution of the 
issues designated for hearing rather than to 

permit commencement of the challenged service with 
the possibility that such service will be terminated 
in the event of a decision adverse to the telephone 
company and the CATV operator. In the circumstances 
of this case, we have not only the authority but the 
obligation in the public interest to prohibit the 
commencement of CATV operations until their lawfulness 
has been determined." 


In view of the alleged time element and the nature of ‘the allegations, 
it should be understood that any construction of the described facili- 
ties which is or will be undertaken by General Telephone Company of 

Florida or GTEC will be at the risk of later Coumission action on the 


pleadings. 


Of course, any pleadings or other information you may file before the 
Coumission takes action in this matter will be given careful consideration. 


or ly yours 


( Beek \ are Bs ees 


Bernard Strassburg oS 
Chief, Common Carrier Bureau 


ce: 
James J. Freeman, Esq. 

W. Theodore Pierson, Jr., Esq. 
Florida Power and Light Company 
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F.C.C. 69-821 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasnineton, D.C. 20554 


In the Matter of 
Penmion ny Manater Caszeviston, Inc., To 
Roe Consemuce Ao Coane OF 
CL ISTRIBUTION Facitiries In Manxa- r 
TEE County, Fra., sy GENERAL TELEPHONE Docket No. 18610 
System, GENERAL TELEPHONE CoMPANY OF 
eer anp G.T. & E. ComMUNICATIONS, 
xe. 


Mrmoraxpos Oprnion AND Orver and Orprr To Siow Cause 


(Adopted July 29, 1969) 


By Tie Comission : Commissioner Rosert E. Ler ARsent. 


1. Manatee Cablevision, Inc. (Manatee Cablevision), holder of a 
nonexclusive franchise to provide CATV service in Manatee County, 
Fla.,'has petitioned the Commission to take any necessary action to 
enforce compliance by the General Telephone System (Gener) and 
pete Genera] Telephone Company of Florida (General of 

lorida) with our partial stay order in docket. No. 17333. It is al- 
leged that. General and its affiliates, including G.T. & FE. Communica- 
tions, Inc. (GTEC), in constructing and rapidly expanding construc- 
tion of CATV distribution facilities in Manatee County, have e 
in anticompetitive practices, acted to circumvent section 214 of the 
Communications Act, and violated our partial stay order in docket No. 
17333. Manatee Cablevision requests the immediate issuance of an 
order which would prohibit General of Florida and GTEC from con- 
structing or placing into operation any CATV distribution facilities 
in Manatee County and which would direct them to show cause why 
they should not cease and desist from construction, operation and 
offering of CATV facilities to Manatee County. 

2. General argues, in its opposition, filed April 16, 1969, that our 
cease and desist order in docket No. 17333 did not apply to General 


2 "The Commission has under consideration ite decision and parth 
No, 17323. General Telephone Company of Caltjornin et al., 13 F.C. 
CC. », reapectively- “Petition for Enforcement of 
Cablevinion on April 2, 1969; an opposition thereto. fil 
reply fil Manatee Cablevision on Ape. . 1969 ; 
} and ern ‘or Timmeviate Issuance, Fx 
position thereto 
.a 
July 3,1 
Chief of the 


1s ¥FC.C, 2d 


Manatee Cablevision, Inc. ‘813 


of Florida because it was not a respondent to the proceeding at the 
time. General alleges that General of Florida has not constructed 
any CATV facilities requiring section 214 certification, has not received 
any requests for CATV service under its Wide Spectrum Service Tar- 
iff FCC No. 1, and does not own and has not constructed any CATV 
facilities in its operating territories. GTEC contends that section 214 
applies only to construction by a carrier, that it is only incidentally an 
affiliate of General of Florida, and that General of Florida has no 
control, directly or indirectly, over the construction, operations or 
management of GTEC. i 

3. In our letter of June 18, 196, we requested certain information 
of General and General of Florida relating to GTEC’s CATV activities 
in Manatee County. In its response, General and General of Florida 
stated that on January 8, 1969, GTEC acquired substantially all of 
the assets of Sarasota Cablevision, Inc., an operating CATV system in 
Bradenton, Fla, and ina portion of the County of Manatee, and holder 
of » nonexclusive franchise for Manatee County. On June 3, 1969, 
43TEC commenced furnishing CATV service to Cosa Loma, Trailer 
Park in Manatee County. GTEC states that it operates in Manatee 
County as assignee of rights eed under pole attachment agreements 
by General of Florida and Florida Power & Light Co. to Sarasota 
Cablevision, Inc., and to its predecessor, Bradenton Cablevision, , 

+. Manatee Cablevision states that it: 
hax repeatedly but unxuccexsfaly xought a pole attachment agreement with: Flor- 
ida Power & Light and was promised such an agreement by General of Florida but 
wan rebuffed when it sought to finalize the agreement (after GTEC bud purchase 
the rival CATV syxtem) * * * (and) that General has used the monopoly power 
of General of Florida to foster a second monopoly for GTEC and to achieve thix 
end bas engaged in a subterfuge designed to escape the certification requirements 
of section 214 of the Communications Act.* 
Manatee Cablevision further alleges that General and Florida Power 
& Light Co. jointly use the local utility poles, that both have granted 
pole attachment rights to GTEC, that both have refused to entertain 

anatee Cablevision’s prior and continuing request for pole attach- 
ment, and that the parallel discriminatory actions of these local 
utilities raise a strong inference of serious misconduct.” 

5. By letter dated July 7, 1969, and signed by its Chief of the Com- 
mon Carrier Bureau, the Commission advised the attorneys for Gen- 
eral and General of Florida that this matter was under active consider- 
ation and directed their attention to our orders in docket No. 18538 in 
which General’s operating telephone company in Tilinois and GTEC 
were ordered to refrain from placing into operation any CATV dis- 
tribution facilities in Bloomington or Normal, Ill., pending resolution 
of the issues raised therein, which are similar, if not substantially the 
same, as those raised by Manatee Cablevision here. General of Florida 
and GTEC were specifically placed on notice and cautioned that any 
construction of CATV distribution facilities which either of them 
undertook would be at the risk of later Commission action on the 
pleadings herein. 


2 Comments on letter reaponse of General filed July 9, 1969. 
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6. Our decision in General U'clephone Company of California, et 
al., 13 F.C.C. 2d 448 Sone held that section 214 of the Communica- 
tions Act is applicable to the construction and operation of CATV 
channel distribution facilities by a common carrier. Such section 214 
certification is required prior to construction and operation of such 
facilities even though the carrier had been previously classified as a 
connecting carrier pursuant to section 2(b) (2) of the Act (13 F.C.C. 
%1 at 460-461). All carriers are bound by such holding whether or not 
they wero a respondent in the proceeding in docket No. 17535. See 
Ashtabulu Cable 1'V, Ine., et al, VT FCC. 2d 113. Under the Com- 
mission’s published interim procedures applicable to applications for 
certification of public convenience and necessity under section 214 
of CATV distribution facilities," a carrier must obtain such certili- 
cation before constructing such facilities, We find no merit in Gen- 
eral’s arguinent that General of Florida is not bound by our deci-ion 
in docket No. 17333. 

7. The pleadings before us raise substantial questions of fact and 
law concerning the actions of a carrier which is holding itself out to 
provide service that is subject to section 214 of the Act and the actions 
of an affiliated CATV company. A question is raised whether our 
decision in docket No. 17333 is being undermined by the construction 
of CATV channel distribution facilities without prior certification 
pursuant to section 214 of the Act. As we stated in J'eleCable Corp., 
17 F.C.C. 2d 517 (1969), a further question is raised by the alleged 
actions of a local telephone company, under the mantle of its exclusive 
franchise, attempting to deny entry into the CATV field by refusing 
to make pole attachment agreements with independent operators while 
at the same time permitting a wholly owned subsidiary of its parent 
corporation to enter the CATV field through pole attachment agree- 
ments with a local utility which jointly uses such poles with the local 
telephone company. Just us there, a substantial question is here raised 
whethet the primary thrust of the local telephone compan, °s actions is 
to retain to itself complete ownership and control of ont distribu- 
tion facilities within the community and to reject, directly or indirectly, 
attempts by independent CATV operators to own, construct, or operate 
their own distribution facilities through sppropeiat pole attachment 
arrangements. We have already said that, 1f demonstrated, such activ- 


ities would substantially lessen Se pao or restrain commerce or 


unlawfully create a monopoly (17 F.C.C. 2d at 518). 

8. Also of concern is the charge of possible conspiracy or unlawful 
parallel discriminatory actions by the local telephone company and 
the local power and light company, and whether any such unlawful 
actions were the result of agreement or conscious parallelism. 

9. In view of the foregoing, the Commission is of the view that this 
matter should be designated for hearing on issues as specified below. 
We find that due and timely execution of our functions imperatively 
and unavoidably require that the record in this matter be certified 
immediately to the Commission for final decision. Exrenton also 
requires that the parties file their proposed findings and conclusions 


#33 FR. 11559, 
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and any accompanying briefs within 20 calendar oe after the date 
the record is closed, and that any reply findings be filed within 15. 
calendar days theresfter. 

10. Further, it appears that General and GTEC are presentl con- 
structing additional CATV facilities in Manatee County and that 
there is a reasonable likelihood that CATV service will be commenced 
before a decision is issued in this case unless we grant Manatee Cable- 
vision’s request for a stay order. We see no reason to await that eventu- 
ality but are convinced that the public interest requires the issuance 
of an order prohibiting GTEC from commencin;, CATV operations 
until the issues designated i in this proceeding are resolved or until 
further order of the Commission. 

11. Accordingly, /t is ordered, That pursuant to sections 4 (i) and 
(j), 208, 214, 218, 312 (b) ancl (c), 403, 409(a), and 411(x) of, the 
Communications Act of 1934, as amended, the above captioned matter 
is hereby Designated for hearing at the Commission’ 's offices in Wash- 
ington, D.C., on a date and before an examiner to be specified i ina 
subsequent order on the following issues: 


(a) To determine all the facts and circumstances renee : 

(1) The negotiations and discussions for pole attachment agreements by 
and between Manatee Cablevision on the one hand and General of Florids 
and Florida Power & Light Co. on the other hand; 

(2) The negotiations and discussions for pole attachment Darcemente by 
aa between GTEC and its predecessors on the one hand and General of 
Florida and Florida Power & Light Co. on the other hand ; 

(3) The policies and practices of General of Florida and Florida Power 
& Light Co,, including any agreement, arrangement, or understanding express 
or implied between them, relating to the use of utility poles by CATV 
xystems 5 

(4) The relationship among General Telephone & Electronics Corp., Gen- 
eral of Florida, GTEC, and Florida Power & Light Co. ; 

(5) The present and proposed plans or actions of GTEC and/or General 
of Florida with respect to the construction and operation of CATV 
distribution facilities in Manatee County, Fla. ; 

(6) The acquisition of CATV systems in Manatee County by GTEC; 

(hb) To determine whether in view of the relationship among Gencral Telephone 
& Electronics Corp., General of Florida, and GTEC, und the Morida Power & 
Light Co., and the evidence adduced pursuant to ixsue (a) above, the proposed 
actions by GTEC and General of Florida are such as to require prior certification 
by the Commission under section 214 (1) of the Communications Act ; 

(c) To determine whether the actions of General of Florida, GTEC, and 
General Telephone & Electronics Corp. acting alone or in concert with others 
vis-a-vis Manatee Cablevision are anticompetitive and monopolistic in nature, in 
contravention of the Communications Act or otherwise contrary to the public 
interest ; and 

(d) To determine whether in light of the foregoing any other action should 
be Oe; by the Commission and the nature thereof. 


2. It ix further ordered, That General Telephone & Electronics 
Con. General Telephone ‘Company of Florida, G.T. & E. Com- 
munications, Inc., Manatee Cablevision, Inc., Florida Power & Light 
Co., the Chief, Common Carrier Bureau, and the Chief, CATV Task 
¥F oree, are made parties to the proceeding. 

13. It is further ordered, That the burden of root on issues (a) (1), 
(b), and () is on Manatee Cablevision, ane he burden of proof on 
issues (2) (2) and (2) (3) ison General T felephone Yompany of Florida 
and Florida Power & Light Co.; and the burden of proof on issues 
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2) (4), (a) (5), and (a)(6) is on General Telephone & Electronics 
Jorp., General Telephone Company of Florida, and G.T. & E. Com- 
munications, Inc. a 

14. It is further ordered, That General Telephone & Electronics 
Corp., General Telephone Company of Florida, and G.T. & E. Com- 
munications, Inc. ( ndents), Are directed to show cause why 
they jointly or sep ly should not be ordered to cease and desist 
from the further construction of any facilities for the purpose of 
providing channel service to CATV systems in Manatee County, Fla., 
until an application for a certificate of public convenience and neces- 
sity for such construction has been filed and approval thereof is 
obtuined from the Commission. 

15. It is further ordered, That Respondents Are directed to show 
cause why they jointly or separately should not be ordered to cease 
and desist from’ the operation of any CATV channel distribution 
facilities in Manatee County which were not completed and in 
operation on June 26, 1968. 

16. lt is further ordered, That Respondents Are prohibited from 
placing into operation any CATV distribution facilities in Manatee 
County pending resolution of the issues designated for hearing herein, 
or until the public convenience and necessity for such facilities is 
certified by Commission, whichever first. occurs. 

17. It is further ordered, That Respondents are directed to appear 
—a give orn with res sees oe matters ea bareing at the 
hearing orde: erein, unless earing is waived, in which event 
a written statement may be submitted within 30 days of the release 
of this order. : 

18. [t is further ordered, That upon closing of the record, it shall 
be certified immediately to the Commission for final decision, and that 
the parties hereto shall file proposed findings of fact and conclusions 
and any accompanying briefs within 20 calendar days after the record 
a closed, and that any reply findings be filed within 15 calendar days 


ereafter. 

19. Lt is further ordered, That the petitions filed herein by Manstee 
Cablevision, Inc. Ave granted to the extent reflected herein, and 
otherwise Ave denied. 

40.\ It is further ordered, That the Secretary of the Commission 
shall send copies of this order by certified mail, return receipt 
requested, to ndents. 

21. It is further ordered, That to avail themselves of the CRpee 
tunity for hearing herein provided, Respondents shall file their 
sepeecance in accordance with section 1.91(c) of the Commission’s 
rules. ; 

Feperat Communications Commission, 
Ben F. Warte, Secretary. 
18 FCC. 2d . 
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Before the y G 
FEDERAL COUUMICATIONS COMziISSION FCC 69-914 
Washington, D. C. 20554 35301 

In the Matter of 
Petition by Manatee Cablevision, Inc., DOCKET NO. 18610 
to stay construction and operation 
of CATY distribution facilities in 
Manatee County, Florida by General 
Telephone Svstem, General 
Telephone Company of Florida, and 
GT&£ Communications, Inc. 
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SMORANDUM OPINION AND ORDER 


Adopted: August 20, 1969; Released: August 22, 1969 


By the Commission: Commissioner Cox absent. 


1. By a Memoranéum Opinion and Order and Order to Show 
Cause releasee August 4, 1959 (TCC 69-821), this proceccing was 
initiated against Genera] Telephone and Electronics Corporation, 
General Telephone Company of Florida, and GT&= Communications, Inc. 
Therein responcents were directed to show cause why they should not 
be ordered to cease and desist from the further construction of any 
facilities for the purpose of providing channel service to CATV 
systems in Manatee County, Florida, and from the operation of certain 
of such facilities until a certificate of public convenience and 
necessity pursucnt to Section 214 of the Communications Act is 
obtained, The respondents were prohibited from placing into operation 
any such facilities pending resolution of this proceeding or until 
Section 214 certification is obtained, whichever first occurs. 


2. Now before the Commission for consideration is a 
petition file? on August 3, 1959, by GTSE Communications, Inc. (GTEC) 
which requests that an order be issued prohihiting Manatee Cablevision, 
Ine., a competing CATV operator, from commencing the operation of any 
CATV facilities in Manatee County not heretofore operational until 
the conclusion of this proceeding. GTEC asserts that Manatee 
Cablevision has sought to use the Commission's processes not for the 
purpose of maintaining the status quo but rather to destroy it to the 
detriment of GTEC; that Manatee Cablevision's actions are designed 


2 


to preserve for itself a monopoly over cable facilities in Manatee 
County; and that considerations of equity and fair play and the 
uniform administration of justice dictate a grant of the requested 
relief. i 


3, In comments filed on August 15, 1969, the Commission's 
CATV Task Force points out that no charges of wrongdoing have been 
brought against Manatee Cablevision and, in fact, that it appears 
to be operating in compliance with the Commission's CATV rules. The 
Task Foree further states that 2 grant of GTEC's petition might 
Aiscouragze other CATV systems from exercising their right of petition 
to the Commission since they might not wish to risk a prohibition 
against operation during the pendency of the proceeding, and that 
the discouragement of bona fide petitions would be adverse to the 
pubdlic interest. 


&. We are not persuaded that a grant of GTEC's petition - 
would serve the public interest. As we pointed out in our show cause 
oreer, 2 substantial question is raised as to whether respondents 
have constructed and are continuing to construct and operate CATV 
channel ¢istribution facilities in violation of Section 214 of the 
Act. In these circumstances, it is essential that no further 
construction be undertaken until that question is resolved. However, 
Menatee Cablevision is charged with no wrongdoing and no comparable 
reason exists for staying its activities. GTEC has made no adequate 
showing that it will suffer irreparable injury by reason of any 
construction undertaken by Manatee Cablevision during the relatively 
brief period required for the resolution of this expecited 
proceeding. 1/ We fine taat no irreparable injury will result to 
GTEC by a denial of its request for a stay and its petition will 
be dented. 


5. ACCORDINGLY, IT IS ORDERED, That the peti. +2 of GT&E 
Communications, Inc. for a stay order against Manatee Cablevision, 
Inc., filed on August 8, 1959, IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


for 7 Wife 


Ben F. Waple 
Secretary 


ee 
i/ We have directed that immediately upon the closing of the record, 
it be certified to the Commission for decision. 
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F.C.C. 69-972 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasurnoton, D.C. 20554 


In the Mutter of 
Petrnox sy Manatee Casteviston, Inc., To 
Stray Construction AND OPERATION OF 
CATV Disrrrsction Faciirrms 1x Mana-} Docket No. 18610 
vee County, Fra., py GENERAL TELEPHONE 
System, Generar, TELEPHONE Co. oF Fror- 
ina, AND GT&E Cosmronications, Inc. 


Memoranpum Orrnion AND ORDER 
(Adopted September 10, 1969) 


By rae Commission: 

1. Before the Commission for consideration is a petition filed on 
September 4, 1969, by Manatee Cablevision, Inc. Therein petitioner, 
holder of a franchise for the operation of a CATV system in Manatee 
County, Fla., requests that GIT&E Communications, Inc. (GTEC), 
General Telephone Co. of Florida (GTF), and General Telephone & 
Electronics ae ae be prohibited from constructing or in- 

ing any additional CATV facilities in Manatee County. An 
opposition was filed on September 9, 1969, by GTEC and GTF, . 

2. By a “Memorandum Opinion and Order and Order To Show 
Cause,” F.C.C. 69-821, released August 4, 1969, respondents were 
directed to show cause why they should not be ordered to cease and 
desist from the further construction of CATV channel distribution 
facilities in Manatee County, Fla., until a certificate of public con- 
venience and necessity pursuant to section 214 of the Communications 
Act is obtained from the Commission; or from the operation of any 
such uncertificated facilities which had not been completed and in 
operation on June 26, 1968. Since there appeared to be a reasonable 
likelihood that, absent Commission action forbidding it, service would 
be commenced prior to the issuance of a decision in this proceeding, 
respondents were prohibited from placing into operation CATV dis- 
tribution facilities in Manatee County pending conclusion of the show 
cause proceeding or the certification of construction by the Commis- 
sion, whichever first occurs. In view of the need for expedition the 
hearing examiner was directed to certify the record to the Commission 
for final decision. A prehearing conference before Hearing Examiner 
David I. Kraushaar is scheduled for September 15, and the hearing is 
scheduled to commence on October 13. 


1 Collectively, the said parties are referred to herein as the respondents or the General 
Syxtem Companies. 


19 F.C.C. 2d 
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8. In its petition, Manatee Cablevision asserts that subsequent to 
the release of our show cause order, GTEC has continued to construct 
new facilities and that it has continued to initiate CATV service to 
additional houses and businesses. It further alleges that GTEC is 
installing coaxial cable and strand in “as many new sections of the 
county as it can reach and with as much speed as it and its construc- 
tion contractor are able to generate.” Manatee Cablevision charges 
that GTEC, in its has violated national safety standards, de- 
parted from standard CATV pole-attachment provisions, and has 
violated the terms and provisions of its pole-attachment contracts with 
General Telephone Co. of Florida (GTF), and Florida Power & Light 
Co. Petitioner further argues that although Manatee Cablevision has 
encountered numerous delays in the construction of its CATV system 
due to the refusal of GTF to enter into a pole-attachment agreement 
or to rearrange its facilities on the poles Chith power company (with 
which Manatee Cablevision has an arroenvent in order to provide space 
for Manatee Cablevision’s lines) and because of the power company’s 
insistence upon strict compliance with the safety provisions of the 
contract, GTEC is faced with no similar obstacles. GIF did execute 
2 pole-attachment agreement with GTEC, it permits the-Jatter to lash 
its cable to GIF strand and to occu PY space on the poles reserved 
for use by GTF, and apparently GTF is not requiring compliance 
with safety standards. Such conduct is not only adverse to the public 
interest, Manatce Cablevision urges, but to its own private interests in 
that “the economics of CATV installation militate against the dupli- 
cation of cable facilities thus handing an effective monopoly to the 
first CATV operator to enter any given territory.” To avoid the with- 
drawal of CATV service from the public in the event of the issuance 
of a cease and desist orcler and to prevent injury to Manatee Cable- 
vision, the petitioner requests that the General System Companies 
be prohibited from constructing or installing any additional CATV 

ities in Manatee County, Fla. 

4. In the opposition filed by GTEC and GTF, the respondents deny 
that GTEC has undertaken any construction in Manatee County since 
A 18, 1969, except for the installation of drops from distribution 
facilities energized prior to August 4, 1969. GTEC also asserts that 
it has no intention of constructing additional facilities in the unincor- 
porated areas of the county pending the conclusion of this proceeding ; 
and that it has not commenced operation of any distribution facilities 
in Manatee County since the issuance of the Conners August 4, 
1969, order. With respect to Manatee Cablevision’s charges that its 
construction program was delayed by GTF’s failure promptly to 
comply with requests for rearrangement of its facilities on poles in 
order to make space available for Manatee Cablevision, respondents 
assert that prompt attention was given to such requests; that GIF 
has not, and will not, treat Manatee Cablevision any differently. from 
other CATV operators. Respondents further state in all but two 


of the instances of alleged violations of safety standards and pole- 

attachment its charged by Manatee levision, the viola- 

tions occurred on poles of the power company; and that with respect 

to the remainder the alleged violations were without the knowledge 
19 F.C0. 24 
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or concurrence of GTF. Respondents therefore request that the peti- 
tion of Manatee Cablevision be denied. 

5. The provision in the memorindum initiating this show cause pro- 
ceeding which prohibited the respondents from placing into operation 
any CATV distribution facilities was intended to maintain the status 
quo in Manatee County until it could be determined whether the 
construction undertaken was in violation of the certification provisions 
of section 214. We wished to avoid to the extent. possible a situation 
where existing CATV service would be withdrawn from the public 
in the event a decision is reached that construction of the facilities:was 
unlawful. It did not appear nécessary at the time to require a pro- 
hibition against construction of the facilities since the General System 
Companies had been placed on notice that any such construction might 
be the subject of a cease and ciesist order and the issuance of such 
an order with respect to facilities which had not become operational 
would affect only napa interests of the respondents rather than 
the public interest. Manatee Cablevision’s assertions, however, that 
not only are respondents continuing with construction but that they 
are providing service to new subscribers from facilities constructed 
after the issuance of our stay order raise a serious question which 
merits our consideration. If respondents are in fact expediting con- 
struction and the commencement of new service to subscribers in 
Manatee County and are engaging in anticompetitive tactics by reason 
of GTF’s control over some or all of the utility poles, it would be 
inconsistent with the public interest to permit respondents to take 
advantage of the pendency of the proceeding to expand service 
throughout the area. a 

6. The petition and the opposition contain conflicting factual allega- 
tions which cannot be resolved on the basis of the pleadings before us. 
However, we do not believe that a hearing or an informal investi 
tion to resolve these conflicts solely for the purpose of determining 
whether the reese a order should issue is advisable or in the 
public interest. We have directed that the show cause proceeding be 
expedited and a preliminary hearing on the stay request would delay 
the disposition of this matter on the merits. Since respondents have 
stated that they have no intention of proceeding with construction 
pending the conclusion of the show cause proceeding, a stay order 
would result in no anna ygtS them. In view of the substantial public 
interest in maintaini e status quo until it is determined whether 
section 214 is applicable to the construction under consideration, we 
conclude that a stay order against further construction of CATV dis- 
tribution facilities in Manatee County should issue. Our action should 
not be construed, however, as a determination that respondents have 
engaged in the activities charged by Manatee Cablevision or have 
violated our outstanding stay order. _ ae 

7. From the pleadings submitted, it appears that the question of 
whether respondents should be prohibited from installing drops from 
distribution facilities ener; before August 4, 1969, is presently 
before the Review Board. In view of the foregoing, we express no views 
with respect to that question. 5 

8. Accordingly, Js ordered, That General Telephone & Electronics 


= 19 F.C.C. 24 
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Corp., General Telephone Co. of Florida, and GT&E Communications, 
Inc., Are prohibi luring the pendency of this proceeding and until 
further order of the Commission from : 

(a) Constructing any CATV channel distribution facilities in Man- 
atee County, Fle., without first obtaining from the Commission a cer- 
tificate of public convenience and necessity pursuant to section 214 of 
i y a me ing i rati CATV channel d 

ing or placing into operation any el dis- 
tribution facilities in Manatee County, Fla., which had not been com- 
pleted and in operation before August 4, 1969, the release date of our 
memorandum initiating this show cause proceeding. 
Frorrat Communications ComMMISsIoN, 
Ben F. Warte, Secretary. 
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: F.C.C. 69-1059 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuineton, D.C. 20354 


In the Matter of 
Prrition By MANATEE CABLEVISION, Inc., To 
Stay Consrrvcrion anp OPERATION OF 
CATV Disrarevrion Facturrres 1x Mana-} Docket No. 18610 
TEE County, Fia., sy Genera TELEPIIONE 
Sysrem, GENrraL Tereviuone Co. or Fuor- 
Ina, AND G.T. & E. Coumronications, Ixc. 


Memoranpum Orinton anv Orper 
(Adopted October 1, 1969) 


By tne Comisston : Coxrisstoner BARTLEY DISSENTING AND ISSUING 
4 STATEMENT; Commussionern H. Rex Lre ABSENT. 

1. Before the Commission is a petition, filed by G.T. & E. Communi- 
cations, Inc., (GTEC) on September 22, 1969, requesting reconsidera- 
tion of our order ? denying GTEC’s request that Manatee Cablevision, 
Inc., 2 competing CATV operator, be restrained from commencing the 
operation of new CATV facilities in Manatee County during the pend- 
ency of this proceeding.” In our order we stated that while 2 sub- 


stantial question is raised as to whether (¥TEC has constructed CATV 
channel distribution facilities in violation of section 214 of the act, 
Manatee Cablevision is charged with no wrongdoing; and we. con- 
cluded that the public interest would not be served” hy 2 grant of 
GTEC’s petition. ; 

2. Sueeuent to the issuance of the order denying GTEC’s request 


for relief, Manatee Cablevision petitioned the Commission for an 
order prohibiting GTEC from constructing or installing any addi- 
tional CATV facilities in Manatee County during the pendency of this 
proceeding. In its petition, Manatee Cablevision here that “the 
economics of CATV installation militate against the duplication of 
cable facilities, thus handing an effective monopoly to the first CATV 
operator to enter any given territory.” We granted the petition in 
order to maintain the status quo in Manatee County until the issues in 
this proceeding were resolved on the merits! 

3. GTEC now asserts that Manatee Cablevision has secured pole 
attachment rights from Florida Power & Light Co. and that it is pres- 
ently engaged in an accelerated construction program designed to 


1 F.C.C, 60-014, releayed Aag, 22, 1009, 

3 Alno before the Commbadon ure: (4) A wtatement In Kup port of petition for reconsatdera- 
tion, ted by the Chief, Common Carrier Bureau on Sept, 26, 19693 (6) a rexponne filed by 
the Krein err ag orce ob Sept. 25, 109; and (¢) nn opposition filed by Manatee Cablevision 
on Sep , ». 

*F.C.C, 69-072, roleaxed Sept. 12, 1969. 
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create 2 monopoly of CATV facilities in Manatee County, Fla., while 
GTEC is prohibited by our order from constructing or operating: new 
CATV facilities in the county. GTEC claims that Manatee Cable- 
vision’s activities are destroying the status quo sought to be preserved 
by the Commission's order, that GTEC stands to suffer irreparable 
damage from Manatee Cablevision’s activities and that the only equita- 
ble solution is to stay the CATV operations of both parties. The Com- 
mon Carrier Bureausupports GTEC's petition, It argues that although 
substantial questions have been raised as to whether GTEC has violated 
section 214 of the Communications Act, and no wrongdoing has been 
attributed to Manatee Cablevision, no determination has yet been made 
on the merits of the charges against GTEC. Therefore, the Bureau 
conchides, equitable considerations make it inconsistent with the pub- 
lic interest to permit Manatee Cablevision to take advantage of the 
stay order against GTEC by expanding its service throughout the 
Bren. 

4. In its opposition, Manatee Cablevision first argues that the con- 
siderations which led the Commission to order a stay on GTEC's con- 
struction are inapplicable here. Furthermore, according to Manatec 
Cablevision, GTEC has alleged no new facts not previously considered 
by the Commission, and a grant of G'TEC's request would deprive 
some residents of Manatee County of CATV service now being de- 
livered to their neighbors. Manatee Cablevision states that, contrary 
to GTEC’s assertion, it installed less trunk and cable during August 
than in July and its prime contractor is at present approximatel:; 2 
months behind the construction schedule established at the beginning 
of June 1969. Manatee Cublevision also claims that a grant of GTEC's 
request would perpetuate GTEC’s illegally gained competitive ad- 
vantage for an indefinite period and thus penalize Manatee Cal levision 


for alerting the Commission to GTEC’s activities. In this connection, 
Manatee Cablevision now alleges that GTEC is continuing to con- 
struct CATV facilities in the city of Bradenton, the county seat of 
Manatee County, in violation of the stay order directed to GTEC, and 
and Manatee Cablevision requests that the Commission expressly 
stay GTEC’s construction and operation in Bradenton. Finally, 
Manatee Cablevision states its willingness to agree not to attach its 
facilities to more than 1.241 Florida Power poles in the unincorpo- 
rated areas of Manatee County and not to install any more under- 
ground cable than that which is necessary to connect sections of aerial 
construction. Manatee Cablevision argues that this stipulation is 

uitable since it was not until July 28, 1969, apparently as a result 
of pressure from this proceeding, that it was able to obtain an agree- 
ment with Florida Power for attachments in those areas not already 
preempted by GTEC, and GTEC has already attached cable to 1,241 
Florida Power poles. The CATV Task Force also opposes GTEC's 
petition, apparently believing that there has been no significant change 
in. circumstances since the Commission's denial of GFTEC’s initial 

uest. 

5. In our denial of GTEC’s initial petition we noted that GTEC 
had not been able to demonstrate that it would suffer irreparable injury 


19 F.C.C. 2d 
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by reason of any construction undertaken. by Manatee Cablevision 
during the period required for the resolution of this expedited proceed- 
ing. It now appears that without a stay of further construction. by 
Manatee Cablevision, GTEC may be foreclosed from.expansion of its 
CATV activities regardless of the outcome of this proceeding since, 
as Manatee Cablevision pointed out earlier during this proceeding, 
once an area is wired further competition in that area is, for all prac- 
tical purposes, at an end. Although Manatce Cablevision, unlike 
GTEC, has not been charged with a violation of the Communications 
Act or any other wrongdoing, we believe that it would be unfair to 
place GTEC at a competitive disadvantage during the pendency of 
this proceeding. Without determining any anachicas! questions 
which might attend the imposition of a stay upon Manatee Cable- 
vision, we propose to take such steps as are necessary to insure main- 
tenance of the status quo to the'extent possible and at the same time 
take into account the erate vonsiderations raised by GTEC.‘ We 
shall therefore provide that as a condition to maintenance of the out- 
standing order against GTEC, Manatee Cablevision agree that during 
the pendency of this proceeding it will undertake no further construc- 
tion of feeder or distribution cable after the release of this order and 
that it will not. operate or place into operation any CATV feeder or 
distribution cable which had not been completed and energized prior 
to the release of this order. Manatee Cablevision will be permitted, 
however, to continue the installation of drops from distribution facili- 
ties constructed and energized prior to the release date of this order. 
Should Manatee Cablevision fail to file with the Commission a state- 
ment agreeing to such a restriction within the period hereinafter spec- 
ified, our September 12, 1969, order prohibiting the construction, and 
operation of CATV distribution facilities by GTEC will be automati- 
cally vacated. Finally, with respect to Manatee Cablevision’s alleza- 
tion that GTEC is precently constructing CATV facilities in the city 
of Bradenton, we wish to make clear that if this charge is accurate, 
then GTEC is constructing facilities in direct violation of our stay 
order, thereby subjecting itself to legal sanctions and penalties. — 

6. Accordingly, /t is ordered, That if within 3 work days (ex- 
clusive of a Saturday, Sunday or a holiday) after the date of release 
of this order, Manatee Cablevision, Inc., files with the Commission 
a statement that it has discontinued, and will not during the pendenc 
of this proceeding undertake, the construction and operation of ad- 
ditional CATV distribution facilities as set forth in paragraph 5, 
above, the petition for reconsideration filed on September 22, 1969, 
by G.T. & FE. Communications, Inc., /s denied; and the Commission’s 
order, F.C.C. 69-972, released September 12, 1969, Shall remain in 
full force and effect. , 


4The Comminaion in not dinpoxed to accede to Manntec Cablevinion's offer to cense. con- 
xtroction when dixtribution cable has been connected to a precise number of poles (i.c., 
the namo number of poles which Manatee Cablevidion contends that GTEC tn alrendy using). 
because such a precarious balancing of the equiticn might prompt further ebargen. and 
counterchargen of unfair diaruption of the status quo and the maintenance of such a 
balance wonld be unduly difficult for this Commianion to administer. 
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7. It'ix further ordered, That in the event Manatee Cablevision, 
Inc., fails to file the said statement within the period specified, then, 
in that event, the Commission's order, F.C.C. 69-972, released Septem- 
ber 12, 1969, /s vacated. 

Feperat, Communications CoMMISsION, 
Ben F. Warts, Secretary. 


Dissenting Starexent oF Com sssioner Roserr T. Barrier 


In my opinion, the Commission's order derogates the public interest 
by denyinz; CATV service to the people of Manatee County from a 
CATV operator which is in full compliance with our rules (Manatee 
Cablevision). 

GTEC has not been found in compliance with our requirements. 
It has been ~et for hearing by this Commission on issues of violating 
section! 214 of the Communications Act. Therefore, the equities here 
do not’ warrant, in my opinion, the Commission’s favoring GTEC 
by precluding Manatee Cablevision from implementing service to 
which it and the public are entitled. 

Also, I strongly question the validity of mapas a stay on Manatee 
Cablevision by threat of lifting the stay on GTEC. 

19 F.C.C. 2d 


' BEFORE THE 


Federal Communications Commission 
WASHINGTON, D. C. 


In the Matter of ) 


) 
Petition by Manatee Cablevision, Inc., to } 
stay construction and operation of! CATV ) 
distribution facilities in Manatee County,) Docket No. 18610 
Florida, by General Telephone System, 

General Telephone Company of Florida and 

GT&E Communications, Inc. 


TO: The Commission 


MANATEE CABLEVISION'S STATEMENT OF COMPLIANCE | 


Manatee Cablevision, Inc., by its attorneys, in compliance with paragraph 6 of 


the Commission's Memorandum Opinion and Order.in the above proceeding released 
October 6, 1969 (FCC 69-1059), hereby submits a statement concerning its activities 
in Manatee County. Prior to midnight, October 6, 1969, Manatee Cablevision discon- 
tinued the construction of CATV feeder and distribution cable (except “drop lines"). 
During the pendency of this proceeding, Manatee Cablevision wi 11 not undertake the 
construction of any feeder or distribution cable in the uni ncorporated areas of 
Manatee County and in the City of Bradenton~/ (except for the construction of “drop 
lines") and will not operate or place into operation in said areas any CATV feeder 
or distribution cable which was not completed and energized prior to midnight, 
October 6, 1969. ae 

Respectfully submitted, 


PIERSON, BALL & DOWD 
000 Ring Building : MANATEE CABLEVISION, INC. 


Washington, D. C. 20036 


Its Attorneys By W. Theerbre (cor W. TT} , As: ie 


Thomas N. Dowd 
W. Theodore Pierson, Jr. 


It is our understanding that the Commission's October 6 order did not intend 
to preclude Manatee Cablevision from construction and operation in the other 
incorporated municipalities within Manatee County in whi ch GTEC does not have 


a franchise or any other similiar authorization. 
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F.C.C. 69-1252 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Wasurneron, D.C. 20554 


In the Matter of ] 
Pertrion ny Manatee Casreviston, Inc., To 
Sray Consrrucrion AND OPERATION OF 
CATV Disramution Facuatmes 1x Mana-¢ Docket No. 18610 
Tee County, Fia., py GENERAL TELEPHONE 
System, GenrraL Tenernone Co. or Fror- 
wa anv G.T. & E. Comatunications, Inc. 


Memorannum OPrInion anD ORDER 
(Adopted November 14, 1969) 


By tue Comarission : Cosmassioner Burci, CHAIRMAN}; CONCURRING 
IN THE RESULT; ComMissioners BarTtey AND JOHNSON ABSENT; 
CoMMISSIONER WELLS NOT PARTICIPATING. 


1. Florida. Power & ae Co. requests that it be permitted to with- 
draw as a party to the above-entitled proceeding, Inasmuch as a dis- 
pute between it and Manatee Cablevision, Inc., has been resolved by an 

ent which has been entered into relating to pole attachments. 

. 2, Because no useful purpose would now be served by requiring 
Florida Power & Light Co. to remain as a party to this proceeding, and 
since the other parties hereto interpose no objection to a grant of the 
relief requested, the instant petition will be ted. A 

3. ‘According! , Lt is ordered, That the “Petition to Withdraw as a 
Party” filed on November 7, 1969, by Florida Power & Light Co., Zs 


granted. 
4, Itis further ordered, That Florida Power & Light Co., Is remored 
as a party to this proceeding. 
Feperan Commtnications ComMMIssion, 
Ben F, Warre, Secretary. 
1 The following Pleadings are before the Commiasion: (a) A petition to withdraw as a 
filed Nov. %, 1969, by Florida Power & Light Co.; (d) a letter, 


. dated and filed 
ov, 10, 1969, from Manatee Cablevision, Inc.; and (0) & letter, dated and filed Nov. 12, 
1969, from Florida Power & Light Co, 

; 20 F.0.C. 2a 
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BRUCE L. MONTCONERY 
The Honorable Dean Burch Seach sec 
Chairman ; 
Federal Communications Commission 
Washington, D. C. 20554 


Re: Manatee Cahlevision. Inc. 
Doclzet 18610 


Dear Mr. Chairman: 


This Letler is written on behalf of General 
Telenhone & Flectrenics Corporation, General Tele- 
phone Company of Fiorida and GT&@ Communications Inc. 
(the Gereral System apconpent eee which I reoresent in 
the above-referenced "show cause" proceeding. 


That proceeds ng was instituted at the rentese 
of Manatec Cablevision, Inc., which contended that, 
because of alleged anticompetitive conduct, the General 
System companies should be preciuded from construction 
or operation o* a CATV sys stem in Manatee County, Florida. 
The theory of the proceeding is that the Commission can 
require, by “picreing corporate veils," prior authority 
for the constxynciion of a CATV system by a non-carrier 
(GTkE Communications Ine.) under section 214 of: the Com- 
munications Act hecause of its corporate affiliation 
with a carcicr (General Telephone Company of Florida). 


As a result of serics of Commission actions, 
the General Syvatie.: co n aie vader an injunction 
not to comstruck any monte: in Manatee County 
pending the outcoe a of fae hearing wroceeding. Manatee 
Cablevision won xreauireé to comiit itseif to the Com- 
mission -- mi it did -- not te engace in further con- 
struction as a prerequisite to ene maintenance of the 


injgumebian contest she Gousned SveaGrm canoes 
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The Honorable Dean Burch 
March 27, 1970 
Page Two 


As will be documented herein, Manatee Cablevision 
has flagrantly reneged on that representation and through 
a series of subterfuges -- involving principally creation 
of a "shell" corporation -- has unsuccessfully attempted 
to hide the fact that it is engaged in CATV construction 
in Manatee County. This is the party who is before the 
Commission now urging that it should be accorded equitable 
relief. 


It is our belief that a decision by the Commission 
may be imminent. For that reason, and because the matters 
to be discussed herein are pertinent to any decision and 
concern as well the integrity of the Commission's processes, 
I am writing to you directly. (Copies of this letter are, 
of course, being sent to the parties to the docketed pro- 
ceeding and the other Commissioners.) 


It is the position of the General System companies 
that, because of Manatee Cablevision's outlandish conduct, 
the Commission should (a) withhold issuing a decision in 
the "show cause" procceding, (b) direct forthwith an in- 
vestigation into the factual allegations made herein and 
(c) if substantial support is found for the allegations 
contained herein (as there will be), terminate the "show 
cause" proceeding without further action. 


The following facts are alleged on information and 
belief: */ 


1. On December 16, 1969 (approximately two weeks 
after the last hearing session in the "show cause" pro- 
ceeding), U.S. Antenna Corporation was incorporated in 
the State of Florida. Documents filed with the Corpora- 
tion Division of the Florida Secretary of State's office 
@isclose that the following individuals are the officers 
of the corporation: Richard Leghorn, President; George H. 
Crawford, Vice President; William Langendorf, Secretary; 
and Paul Desmond, Treasurer. Messrs. Leghorn, Crawford and 
Langendorf also are the directors of the corporation. 


soon as rececived. 
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The Honorable Dean Burch 
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Page Three 


Mr. Leghorn is the sole shareholder of Manatee 
Cablevision. Mr. Crawford is an officer and director 
of Manatee Cablevision. Mr. Langendorf is General 
Manager of Manatee Cablevision. */ 


The address of U.S. Antenna Corporation is the 
residence address of Mr. Langendorf. Thomas M. Gallen, 
a Florida attorney who represents Manatee Cablevision, 
is the resident agent and attorney for U.S. Antenna 
Corporation. 


U.S. Antenna Corporation has authorized: 100 
shares of stock with a total capital of $500. All of 
the shares are "hela" (one-third each) by three indi- 
viduals -- Deborah kK. Blake, Virginia M. Kramer and 
Maria Prieto. All three of the "shareholders" are 
employees in Mr. Gallen's law offices. 


2. Over the past several weeks, U.S. Antenna 
Corporation has engaged in construction ~- that is, 
has buried cable and installed electronic gear and 
pedestals -- of CATV facilities in Manatee County. The 
General System companies have verified construction in 
at least two large trailer parks -- El Rancho Village 
and: Gulf Lakes Mobile Estates -- in Manatee County and 
believe construction to have occurred in at least a 
third such park. The two trailer parks combined con- 
tain approximately 1,600 potential television homes. 


As recently as March 25, 1970, the General System 
companies confirmed CATV construction by two different 
work crews in the El Rancho Village Trailer Park. One 
of the crews represented that it was employed by U.S. 
Antenna Corporation. The other crew represented that 
it was employed by Elmer Harness, an independent con- 
tractor, who has in the past done extensive CATV con- 
struction work for Manatee Cablevision in Manatee 
County. 


se  - . 2 . ° 
*7 Our anvestigation has not disclosed what affiliation, 
if any, Mr. Desmond has to Manatee Cablevision. 


ARNOLD & PORTER 


The Honorable Dean Burch 
March 27, 1970 
Page Four 


3. The telephone number for U.S. Antenna Corpora- 
tion appeared on one of the work crews' trucks. Investiga- 
tion revealed that number to be an unlisted business number. 
A call to that number was: answered by Mr. Earnest L. Bliss, 
Jr., who is Chief Engineer of Manatee Cablevision. A call 
placed to that number subsequently by an employee of the 
Occupational License Section of Manatee County on March 25, 
1970, was answered by one Jerry Searle, who represented 
himself to be local program director of U.S. Antenna Cor- 
poration, which Mr. Searle said was a CATV company “out of 
Boston." */ Mr. Searle referred the county employee to Mr. 
E. J. Vehnekamp, from whom Mr. Leghorn bought Manatee Cable- 
vision stock and whois an employee of that company. Mr. 
Vehnekamp, in turn, referred the employee to Mr. Langendorf 
who, as mentioned, is the local General Manager of Manatee 
Cablevision. It would thus appear that the telephone may 
be physically located in Manatee Cablevision's offices. 


* * * * * 


At the risk of being trite, it must be noted that 
it is time-honored legal doctrine that one who seeks equity 
must first do equity. Manatee Cablevision has engaged in 
a massive subterfuge, if not outright fraud, upon the Com- 
mission by its blatant disregard of its own representations 
on the basis of which the Commission refrained from taking 
action. The incongruity of the whole thing is that the 
artifice employed by Manatee Cablevision in this regard is 
a rather ineptly masked shell corporation, while the legal 
theory on the basis of which Manatee Cablevision would have 
the Commission reward it involves the so-called "piercing 
of corporate veils." 


The Commission has, by its Report and Order in 
Docket No. 18509, sought to put an end to telephone company~ 
CAfTV affiliation in the same area. If the rules there adopted 
withstand legal challenge, GI's Communications Inc. will 
ultimately ‘be required to dispose of its CATV interests in 
Manatee County. Issuing a cease and desist order now, as 
uxged by Manatee Cablevision, however, will result in the 
loss of the substantial sums which GT&E Communications Inc. 


*7 Messrs. Leghorn and Crawford have business interests, in- 
civding CATV, opereted oui: of tha Boston urea. 
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invested in its facility months before Manatee’ Cablevision 
ever became operational. No showing has been made that the 
public interest requires such a penalty. Certainly Manatee 
Cablevision's private interests must not be rewarded. 


The General System companies urge again that you 
forthwith order an investigation into the conduct of Manatee 
Cablevision. Because that investigation would be into mat- 
ters clearly material to the determinations to be made in 
the "show cause" proceeding, we would urge you to withhold 
action in that case pending conclusion of the investigation. 


Very truly Coaee 


MM Lif y 
i( bi te of {Fi / a 


David H. Lloyd ~ ™ “* 
Counsel for General 
System Companies 


The Honorable Robert T. Bartley 
The Honorable Robert E. Lee 

The Honorable Kenneth A. Cox 
The Honorable Nicholas Johnson 
The Honorable H. Rex Lee 

The Honorable Robert Wells 
Thomas N. Dowd, Esq. 

Leonidas P.B. Emerson, Esq. 
Kelley E. Griffith, Esq. 

The Honorable David I. Kraushaar 
Sol Schildhause, Esq. 

Bernard Strassburg, Esq. 

Gerald Weiner, Esq. 


Before the 
FEDERAL COMMUNICATIONS. COMMISSION 
Washington, D. C. 20554 


In the Mz.tter of 


Petition by Manatee Cablevision, Inc., Docket No. 1861) 
to stay construction and operatior of 

CATV distribution facilities in Manatee 

County, Florida, by General Telephone 

System, General Telephone Company of 

Florida and GT&E Communications Inc. 


To: The Commission. 


PETITION TO REOPEN RECORD, 
TO MODIFY ISSUES AND ORDER 
'’- AND TO DISSOLVE STAY 


General Telephone & Electronics Corporation (GT&E) , 


General Telephone Company of Florida (GTF), and GT&E Com- 
1/ 
munications Inc. (GTEC), by their attorneys, respectfully 


submit herewith this petition requesting that the Commission 
reopen the record in the above show cause proceeding for the 
receipt of evidence on new issues, direct the issuance of an 
initial decision by the presiding examiner and dissolve the 
currently effective stay against construction or operation 


of CATV facilities in Manatee County, Florida, by the Y 

2/ 3/ 
System companies. In support hereof, it is shown as follows: 
17 The three companies, who are parties in the above proceeding, 
will sometimes be jointly called the General System companies. 


2/ This formal petition is filed as a precautionary mutter. 
Ceunsel for the General System conpanics wrote Chairman Burch 
or March 27, 3970, urging an investigation into the matters 
@iscusscd herein and the subsequent termination of the show 
cause preceeding. The General System companies believe that 
ccuxse of action to be the most appropriate under the circun- 
stances. 


3/ Except as documented by the exhibits hereto, the allega- 
tions herein are mage on information and belief or are based 
upon the record thus far compiled in the show cause procceding. 


' Introductory Statement. 

Manatee Cablevision, Inc. (Manatee Cable), the 
petitioner in the show cause proceeding, has, through 
the subterfuge of a "shell" corporation engaged in the 
construction of extensive CATV facilities in unincorporated 
portions of Manatee County, Florida, since Oatnbex 9, 1969. 
On that date Manatee Cable filed a commitment with the Com- 
mission that it would not engage in such construction during 
the pendency of the show cause proceeding. Manatee Cable 
was required to make such a representation as a prerequisite 
to the continued maintenance of the stay Aeeine construc- 
tion or operation of new CATV facilities in the county by 
the General System companies. 

By this petition, and based on Manatee Cable's 
conduct, the General System Comnenies request the Com- 


mission (a) to reopen the record in the show cause 


proceeding, (b) to enlarge the issues in order to 


determine all facts and circumstances surrounding the 
construction engaged in, directly or indirectly, by 

Manatee Cable since its commitment to the Commission 

not to construct, (c) to modify the order to show cause 

to provide for the issuance of an initial decision by the 
examiner since important determinations may have to be made 


based on the demeanor of the witnesses, and (d) to dissolve 


the outstanding stay against construction and operations on 
1 


the part of the General System companies. 


Background. 


The Commission instituted the present proceedings 
by the release of a Memorandum Opinion and Order and Order 
To Show Cause on August 4, 1969. The order was based upon 
allegations made by Manatee Cable and responses of the 


General System companies thereto in a series of documents 


which were filed with the Commission. Hearings were ordered 


on a number of issues concerned with negotiations and dis- 
cussions for pole attachment agreements, the policies and 
practices in that area by the local utility companies with 
respect to CATV, the irelationships among the General System 
companies, the plans of the General System companies re- 
specting CATV in Manatee County and, insofar as “factual 
issues" are concerned, 


'"(e) To determine whether the actions of 
General of Florida, GTEC and General Telephone 
and Electronics Corporation acting alone or in 
concert with others vis-a-vis Manatee Cablevision 
are anticompetitive and monopolistic in nature in 
contravention of the Communications Act or other- 
wise contrary to the public interest." 


I7 Testimony presented at the hearing sessions showed that 
only GTEC has plans to construct or operate CATV facilities 
jn Manetce County. It is not using the channel services 
offered by GIF, but attaches its own cable to poles owned 
by GIF and Florida Power & Light Company. Manatee Cable 
has pole attachment agreements with both utility companics. 
As‘a consequence of dissolving the stay against the General 
System companies, Manatee Cable's previously voiced -- but 
disregarded -- representations would presumably no longer 
be a matter of consequence except as they pertain to the 
issues requested herein. 
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In the order the Commission directed the General 
System companies not to commence CATV operations in 
Manatee County until resolution of the issues in the 
proceeding. The Commission subsequently modified and 
expanded the stay of GTEC's operations by proscribing 
construction of CATV facilities as well as the placing 
of such facilities into operation. The expanded stay 
was issued by the Commission even though the General 
System companies had voluntarily suspended construction 
at the time the show cause order was issued and had as- 
serted that they would not engage in further construction 
until the conclusion of the proceedings. By the modifying 
order, the General System companies were prohibited from: 
"(a) Constructing any CATV channel distribu- 
tion facilities in Manatee County, Florida, without 
first obtaining from the Commission a certificate 
of public convenience and necessity pursuant to 
Section 214 of the Communications Act. 
"(b) Operating or placing into operation any 
CATV channel distribution facilities in Manatee 
County, Florida, which had not been completed and 
in operation before August 4, 1969, the release 
date of our Memorandum initiating the show cause 


proceeding." (FCC 69-972, released September 12, 
1969.) 


A request by GTEC that Manatee Cable be similarly 


stayed in order to preserve the status quo had previously 
been denied by the Commission, FCC 69-914, released August 
22, 1969. On reconsideration, however, the Commission 


entered an order in which it asserted that unless Manatee 


Cakle cormitted itself not to engage in further construction 
the outstanding stay against the General System companies 
would be dissolved, FCC 69-1059 (corrected), released Octo- 
ber 9, 1969. On October %, 1969, Manatee Cable filed with 
the Commission a "Statement of Compliance," in which it was 
asserted: 

"Prior to midnight, October 6, 1969, Manatee 

Cablevision discontinued the construction of CATV 

feeder and distribution cable (except 'drop lines’) . 

During the pendency of this proceeding, Manatee 

Cablevision will not undertake the construction of 

any feeder or distribution cable in the unincorporated 

areas of Manatee County and in the City of Bradenton 

(except for the construction of ‘drop lines') and will 

not operate or place into operation in said areas any 

CATV feeder or distribution cable which was not com- 

pleted and energized prior to midnight, October 6, 

1969." (Footnote deleted.) 

Hearing sessions in the show cause proceeding were 
held during the period between November 17, 1969, and 
December 1, 1969, inclusive, before Examiner David I. 
Kraushaar. By order released December 8, 1969, Examiner 
Kraushaar correcteé the transcript and certified the record 
to the Commission as had been directed in the show cause 
order. Proposed findings of fact and conclusions of law 
and replies have been submitted by the parties. Presumably, 
in view of the Commission's previous assertion that there 
was a need for expedition, the matter is now awaiting de- 


1/ 


cision. 


T7 The General System companics have made a request for 
oral argument but there has been no disposition made of 
that request. 
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Manatee Cable's Creation 
of a "Shell" Corporation. 


Or. December 11, 1969 (less than two weeks after 


the last hearing session in the show cause proceeding), 
Thomas M. Gallen, a Bradenton, Florida, lawyer, sent 
Articles of Incorporation for U.S. Antenna Corporation 
(USAC) to the Florida Secretary of State's Corporation 
Division. The Certificate of Incorporation for USAC was 
issued December 16, aSso = The USAC articles provide, 
among other things, that the general nature of the business 
to be transacted by the company shall be “antenna and cable 
television signal service." The articles reflect that the 
initial officers and shareholders were Deborah K. Blake, 
Virginia M. Kramer and Maria Prieto, all with residence 
addresses in Bradenton, Florida; each was, at, that time, 
and likely still is, an employee of Mr. Gallen's law firm. 

On February 5, 1970, USAC file@ a resident agent's 
certificate with the Secretary of steno The certificate 
shows that Mr. Gallen is the resident agent of USAC. More 
importantly, the certificate reflects that Richard S. Leghorn 
is President, George H. Crawford is Vice President, Paul 
Desmond is Treasurer and William Langendorf is Secretary of 
J7_A certified copy of the Articles of Incorporation of USAC 
is attached hereto as: part of Exhibit 1 (pp. 2-9). 


2/ That certificate.appears as page 10 of Exhibit 1 hereto. 


USAC. Messrs. Leghorn, Crawford end Langendorf are 
represented also to be: the directors of USAC. No in- 
formation is given as «o who the current shareholders 
of the company might be. 

Mr. Leghorn is the President and sole shareholder 
of Manatee Cable. Mr. Langendorf is Manatce Cable's 
general manager. Messrs. Crawford and Desmond are both 
believed to be officers and directors of Leghorn Corpora- 
tion, a holding company of which Richard Leghorn is the 
principal shareholder. Mr. Crawford is also an officer 
and director of Manatee Cable. Mr. Gallen is local counsel 
for Manatee Cable. In addition, the address given for USAC 
in the Articles of Incorporation (Art. VI) is the residence 
of Mr. Langendorf. 

The articles provide that the corporation's capital 
stock is only 100 shares with a par value of $5 per share. 
The three secretaries from Mr. Gallen's firm each purportedly 
subscribed to 33-1/3 shares of stock for which par value was 
to be paid, according to Article IX -- in other words, the 
total capitalization of USAC is a mere $500. 

The identity of interests. between Manatee Cable and 
USAC is not limited to that which can be discerned from 
filings which have been made with the Florida Secretary of 
State. The address given in the articles for USAC -- which, 


as noted, is the residence address of Mr. Langendorf -- is 


also used by Manatee Cable employees (see, e.g., ¥ IV of 


Exhibit z hereto) in an apparent effort to conceal the con- 
nection ketween the two companies. USAC has no listed tele- 
phone number. Calls to an unlisted number used by USAC have 
been answered by a Mr. Searle who represented himself to 


be an employee of a CATV company "out of Boston," where 
Vv; 


the Leghorn Corporation is located. ur. Searle referred 
the caller to Mr. Langendorf. On another occasion a call 
to the number was answered by Earnest Bliss, who testified 
in the show cause proceeding as chief engineer of Manatee 
Cable. (See Exhibits 2 and 3 hereto.) It thus appears 
likely that the telephone itself is physically located at 


the offices of Manatee Cable. Moreover, a contract entered 


into by USAC for construction of CATV facilities in Golf 


Lakes Mobile Estates trailer park provides that service will 
be furnished within ten days of the time that Manatee Cable 
is able to commence service (see Exhibit 4 hereto). 


Construction Engaged in by 
Manatee Cable and/or Its Shell 


Since the "Statement of Compliance." 
USAC and/or Manatee Cable have engaged in the con- 


struction of CATV facilities in unincorporated areas of 
Manatee County at least during the period of time from 
December 16, 1969, to March 26, 1970. The extent of the 
construction of which the General System companies have 
been able to obtain knowledge is documented in Exhibits 2, 
3 and 5 hereto. 


Mr. Searle 1s believed by the General System companies 
to be an employee of Manatee Cable. 


Those exhibits show that USAC has over the past 


several weeks engaged in construction -- that is, has 


buried cable and installed electrenic gear and pedestals 

-- of CATV facilities in two large trailer parks in the 

unincorporated portions of Manatee County. The parks -- 

El Rancho Village and Golf Lakes Mobile Estates -- are 

adjacent to each other. The two parks are located about 

a mile from the CATV facilities which Manatee Cable had 

installed as of the date of its "Statement of Compliance” 

and thus the construction cannot, by any means, be termed 

a “drop.” GTEC provides CATV service to a trailer park 

adjacent to Golf Lakes Mobile Estates and only a few hundred 

feet from El Rancho Village. Both of the parks where USAC 

has been installing CATV facilities are highly attractive 

commercial opportunities which would likely now be receiving 

service from GTEC but for the existence of the present stay. 

In addition, as Exhibit 5 heretc discloses, some CATV con- 

struction was apparently undertaken by Manatee Cable (or 

perhaps USAC) as early as December 16, 9062! 

It is, of course, possible -- perhaps likely -- that 

Manatee Cable either directly, or through USAC, has engaged 

in substantially greater CATV construction in the proscribed 
were unable to obtain proper 
which occurred in December 

and it was only during the week beginning March 23, 1970, that « 


sufficiently firm information was ontained to justify bringing 
this matter to the attention of the Commission. 


wv 
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area than the General System companies have been able to 
verify; only the scrutiny of an evidential hearing will 
reveal ths precise nature and score of Manatee Cable's 
deception. 

The conclusions to be drawn are inescapable. Manatee 
Cable (or its principals), through the use of a "sheli" 
corporation, has engaged ‘in construction of CATV facilities 
in mminconponsted portions of Manatee County. Such construc- 
tion was wilfully undertaken in direct and flagrant violation 


of the representations which Manatee Cable made to the Commis- 


sion in its "Statement of Compliance." On the basis of that 


statement the Commission withheld taking a significant action 
which would have been against Manatee Cable's commercial 
interests. 

What is incongruous about Manatee Cable's activities in 
this regard is that the artifice employed by it in attempting 
to carry out its deception has been an ineptly concealed 
"shell" corporation, while the legal theory on the basis of 
which Manatee Cable would have the Commisation reward it in- 
volves the "piercing of corporate veils" in the General System. 
That is to say, Manatee Cable has urged upon the Commission 
the legal theory that GIF's common carrier status can be 
imposed vpon GTEC in order to require the latter to secure 
common carrier certification for the construction of CATV 
facilities because of the corporate relationships between the 


companies. 


-ll- 


In view of the nature of the theories already 
advanced in this case, it cannot seriously be con- 
tended that Manatee Cable believe! that the use of a 
“shell" was proper and in accord with the representations 
which it has heretofore made to the Commission. Manatee 
Cable has clearly and deliberately breached its material 
representations. An investigation and hearing will reveal 
whether the conduct of Manatee Cable and its principals is 
equivalent to fraud and constitutes an abuse of the Com- 


mission's processes. 


Relief Requested. 

It is the view of the General System companies 
that, in practical effect, the only question to be 
decided in the show cause proceeding -- apart from the 
requests contained herein -- is whether Manatee Cable 
is entitled to a windfall in the form of the continued 
injunction against construction and operation of CATV 
facilities in the area on the part of ems! It was 
dccumented in the record -- and conceded in the findings 
of the Common Carrier Bureau, which recommended a decision 


adverse to the General System companies -- that at least 


until May 21, 1969, Manatee Cable sustained no injury at 


the hands of the General System companies. The most that 


I/ The converse is, of course, whether GTEC and its affiliates 
Rave engaged in practices which would justify the equivalent ¥ 
of a forfeiture of its CATV facilities in the area -~ a sub- 
stantial monetary penalty, indeed. 
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can be said is that in the period of time from May to 
September 1969 GTF refused to extend to Manatee Cable 
a pole attachment Seca It was also documented -- 
and the Common Carrier Bureau agreed ~- that when Mr. 
Leghorn bought Manatee Cable he hzd no reason to expect 
that the company would secure a pole attachment agree- 
ment from GTF. This was not because of GIF's policies, 
hewever, but because the policy customarily conaowed by 
utility companies on a nationwide basis is that they will 
award such contracts to only one CATV operator. 

Whatever criticism the Commission might: have had 
of a policy of no pole attachments for CATV operators on 


the part of a telephone company, the General System com- 


panies, including GIF, have abandoned such a policy, as 


the record here reflects. Indeed, in September of 1969 
GTF offered a pole attachment agreement to Manatee Cable. 
The present hearing issues seek to determine whether 

the activities of the General System companies: “vis--a-vis 
Manatee Cablevision” have heen unlawful. Such an issue 
necessarily encompasses the question of whether Manatee 
Cable has been "damaged" by conduct of the General System 

I7 The value, if any, of such x contract would have been 
minimal hecause Florida Power & Light owns the vast majority 
of utility poles in the area. It was not until late July or 


early August 1969 that Manatee Cable secured an agreement with 
Florida Power. 


1/ 
companies. If Manatee Cable has continued to expand 


its CATV facilities while the General System companies 

have been under an injunction not to do so, that would 

be relevant to the issue of whether Manatee Cable has 
sustained injury. The conduct of Manatee Cable is also 
highly relevant and material to the issue in the show 

cause proceeding of what action the Commission should 

take as a result of the factual findings to be made. A 
cease and desist order against the General System companies 
would be, in practical effect, a grant of equitable relief 
(in the form of an injunction) to Manatee Cable. It has 


been documented herein that Manatee Cable has flagrantly 


reneged on representations which it made to the Commission. 


It is hornbook law that one who seeks equity must first do 
equity and Manatee Cable hardly qualifies as one standing 
before the Commission with "clean hands." 

The conduct of Manatee Cable and its principals 
since the close of the hearing demands that the record 
be reopened in order to permit the adequate exploration 
of all ramifications of the regard with which that company 
and its principals hold their representations to a federal 
agency. In order to permit a thorough investigation into 
the activities in this respect, the General System companies 
urge the Commission to direct the reopened hearings to be 
I7_A plaintiff cannot recover for unlawful conduct unless 
that conduct resulted in damage to the plaintiff. Cé£. 
Continental Can Co. v. Union Carbide, 370 U.S. 690 (1962); 


Bigelow v. RKO Radio Pictures, 327 U.S. 251 (1946); Story 
Parchment Co. v. Paterson Co., 282 U.S. 555 (1931). 
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conducted on the following issues (with the other issues 
redesignated accordingly) : 


(c) To determine the extent to which, if 
any, Manatee Cablevision, Iac. has, directly or 
indirectly, engaged in the construction and/or 
Operation of CATV facilities in the unincorporated 
portions of Manatee County, Florida, and in the 
City of Bradenton, Florida, since October 9, 1969, 
and to determine all the facts and circumstances 
with respect thereto. 


(d) To determine whether Manatee Cablevision 
or any of its principals have wilfully and know- 
ingly failed to abide by representations to the 
Commission or have abused the Commission's processes. 


(e) To determine whether the findings under 
issues (c) and (d) above reflect adversely on the 
character of Manatee Cable or any of its principals. 


The ultimate issue already involves a determination of what 


action the Commission should take as a result of findings on 


the other issues and thus no additional issues appear 


1/ 


necessary. 


‘I7 The General System companies do not suggest the in- 
Clusion of any other issues. If, however, the Commission 
is troubled with the question whether GTEC should be 
permitted to expand its present system Manatee Cable's 
conduct notwithstanding, it is to be noted that GTEC has 
heretofore tendered for filing with the Commission an ap- 
plication seeking section 214 certification. A request 
by GTEC that the application be consolidated with the 
show cause proceeding and an issue added to determine 
whether the application should be granted was denied by 
the Commission, FCC 69-1386, released December 19, 1969. 
The Commission may want to consider the addition of that 
issue into the present reopened proceedings. It is sub- 
mitted, however, that no such issue is needed because the 
conduct of Manatee Cable, the only party who stands to 
benefit from an injunction against GTEC's operations, should 
preclude further action adverse to the General. System com- 
panies. 


In addition, the General System companies urge 
the Comnm:ssion to modify the show cause order to provide 
for the :.ssuance of an initial decision by the presiding 
examiner. In their proposed findings and conclusions 
herein the General System companies contend that the 
Commission's determination to bypass the examiner's 
decision was inconsistent with Section 5(a) of the 
Administrative Procedure Act, 6 U.S.C. § 554(d), with 
all due regard being given to section 409(a) of the 
Communications a Beyond that, the proposed findings 
of fact of the parties reflect wide differences in the 
weight to be accorded various facts and to the testimony 
of various witnesses. Moreover, what is involved in the 
instant request is essentially the inclusion of character 


issues which may turn upon the demeanor of the witnesses. 


Accordingly, the presiding examiner should be afforded an 
2 


opportunity to issue a recommended decision. 


e/a The Commission has quite recently provided for an 

examiner's decision in an expedited proce, mes (California 

Water & Tel. Co., FCC 70-278, released Ma: 17, 1970), so 

the need for expedition alone does not nec:ssarily justify 
disregard of customary procedures. ‘The tclephone company 
respondents are under “reguest" in that case not to increuse 
pole attachment rentals until the conclusion of the proceeding “ 
there involved. “= 


2/ At the. very least, the examiner should be given discretion 
to issue a decision if, in his judgment, the credibility of 
witnesses is essential to the resolution of the factual issues. 
Garden State CATY, Inc., 20 F.C.C.2d 999 (1970). “ 


Finally, the General System companies urge that the 
Commission dissolve the outstanding stay against the con- 
struction and operation of new CATV facilities in Manatee 
County by GTEC. Although there has not been demonstrated 
any overriding need for CATV service in Manatee County, 
there would appear to be no good reason why residents 
desiring such service should continue to be denied it. 
But for the commitment which Manatee Cable made -- and 
then ignored -- the injunction would have been lifted in 
October and construction would have proceeded. 

The General System companies recognize that as a 


consequence of the rules adopted by the Commission in 


Docket 18509 -- if those rules withstand legal attack or 


if whatever deficiencies a court might find are corrected -- 
GTEC will be required to dispose of its CATV facilities in 
Manatee County in favor of an "independent" CATV cperator 
or terminate operations. GTEC has invested substantial 
sums of money in the Manatee County system. If it is 

stayed from proceeding with construction and the orderly 
expansion of the system while Manatee Cable receives a 
“green light," GTEC's investment will be dissipated and 

the marketability of the system reduced if not eliminated. 


The only beneficiary would be Manatee Cable. 


= toe 


Conclusion. 


Manatee Cable has sought,: ‘:hrough the vehicle of a 
"shell" corporation, to conceal the fact that it is con- 
structing CATV facilities in Manatee County, Florida, 
contrary to representations made to the Commission and 
on the basis of which the Commission refrained from taking 
action. Manatee Cable is not entitled to any benefit on 
the basis of the record thus far compiled in the show cause 
proceeding. Certainly, in view of the pattern of conduct 
which has only now emergei, further proceedings are required 
ox the Commission must dissolve the present stay against the 
General System companies and terminate the show cause pro- 
ceeding. 

In view of the foregoing, the Commission is urged 
(a) to reopen the record in the show cause proceeding, (b) 
to enlarge the issues therein, (c) to modify the order to 
provide for the issuance of an initial decision by the 
presiding examiner and (d) to dissolve the outstanding 
injunction against the construction and operation of CATV 
facilities in Manatee County by the General System companies. 

Respectfully submitted, 
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70 o ty Ww @TARET WaeT 
BRADENTON, FLORIDA 
JACKGON 1D, MILLER, Ut 33008 QELCPHONTS 
THOMAS ‘4. GALLEN 74606125 
ARIA CODT O18 


Ve WILLIAM KAKLIS * December 11, 1969 


< 


Go oe seo pe 
Secretary of the State of Florida sae Son rine *2.05 
Corporate Division = 3332 plete . 
State of Florida < u 
Tallahassee, Florida S © 3310948: 


1) 
we 


WN as THY 
faAS 43 buy 


tec 123 © 
a 


i Re: U. S. ANTENNA CORPORATION 
Dear Sir: 


Enclosed is an original and a duplicate copy 
of the Articles of Incorporation of the above named pro- 
posed corporation. Please endorse your approval of the 
Articles of Incorporation, and on the duplicate copy cer- 
tify and return to my office at your earliest /convenience. 


Enclosed herein please find a check in the 
amount of $37.00 to cover the following: Charter Tax, 


TMG/mp 


Enclosures (3) 
Check 
Orig. & Dup. 


Wr 
mr ti oe SUE 


' tae 
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Soul? of Flarzy, 


Secretary of State 


9, Gom Adams, Secretary of State of the State of Florida, 
Do Hereby Certify Ghat the following is a true and correct copy of 


Certificate of Incorporation of U. S. ANTENNA CORPORATION, a 
corporation organized and existing under the Laws of the State 
of Florida, filed on the 16th day of December, A. D., 1969, and 
Resident Agent Certificate, filed on the 5th day of rae 
A. D., 1970. I FURTHER CERTIFY that this is the complete file 
of record on U. S. ANTENNA CORPORATION, as shown by the records 


of this office. 


Given under my hand and the Great Seal of the 
State of Glorida at Gallatiassee, the Capital, 
this the 26th day of March, : 

A.D. 19 70. 


: 
Ie 


Leenks ot te ee NS 


Secretary of State 
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ARTICLES OF INCORPORATION 
OF 
U. S. ANTENNA CORPORATION 


We, the undersigned, do hereby associate our- 


selves together, for the purpose of becoming a corporation, 
operating for profit by and under the provisions of the Stat~ 
utes of the State of Florida appertaining and providing for 
the formation, liabilities, rights, privileges and imnunities 
of a corporation operating for profit, and do hereby make, 
subscribe, acknowledge, and file these Articles of Incorpora- 
tion for the purpose of becoming such a corporation for profit 
ana do hereby declare, state, and certify: 

ARTICLE f. 

The name of this corporation shall be: U. S. 

ANTENNA CORPORATION. 

ARTICLE II. 

The general nature of the business or businesses 

to be transacted by this corporation shall be: 

1. Antenna and cable television signal eo 
service. 

2. To take, acquire, buy, hold, own, maintain, 
work, develop, sell, lease, convey, mortgage, hypothicate, 
exchange, improve, and otherwise deal in and dispose of 
veal and personal property or any interest or rights 
therein; to buy, sell, assign, convey, satisfy, release, 
and cancel liens upon personal and real property; to draw, 
accept, endorse, discount and deliver bills of exchange, 
promissory notes, stocks, bonds, debentures and other 
negotiable instruments of whatsoever nature and to secure 


the same by mortgage or otherwise on propertyr real and 


personal. 


3. To borrow money and contract debts necessary _~ 


for the transaction of the business of the corporation, 
or for the exercise of its corporation rights, privileges 
an¢ franchises or for any other lawful purpose; to issue 
bonds, promissory notes, stock, bills of exchange, deben— 
tures and other obligations and the evidences of indebted- 
ness, payable at specified time or times, or payable upon 
the happening of a specified event or events, secured or 
unsecured, from time to time for money borrowed or ir. 
payment for property acquired or for any of the other 
objects of its business, and gencrally transact business 
concerning the same. 

4. 0 acquire by purchase, subscription or other- 
wise, and to hold for investment, and to own ore sell, 
vote and handle shares of stock and bonds in other 
corporations. 

5. To have one or more offices to conduct its 
business and promote its objects within and without the 
State of Florida, in other states, the District of Colum- 
bia, the territories, possessions and dependencies of the 
United States and foreign countries without restriction 
as to place or amount. 

6. To acquire, hold, own, dispose of and gener- 
ally deal in grants, concessions, franchises, contracts, 
patents, patent rights, licenses, inventions, copy-rights, 
trade marks and trade names or pending applications there- 
for relating to or useful in connection with any business 
of the corporation of every kind; to cause to, be formed, 
to promote and to aid in any way in the formation of any 
corporation, domestic or forcign. 


HRLUER axe C2LEN J. To dO all and averytininy wevcswucy aid peer 
ATIORNETS AT UAW : : 
Pes 0TH GTRECT Ww 

DAADENTON, 1.08100 
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- 
a 
for the accomplishment of any of the purposes or the va 


attaining of any of the objects or the furtherance of any 


| , 


of the powers enumerated in these Articles of Incorporation 
and any amendment thereof necessary or incidental to the 
protection and benefit of the corporation, as principal, 
agent, director, trustee or otherwise, and, in general 
either alone or in nocesiotien with other corporaticns, 
firms or individuals to carry on any lawful business or 
acts necessary or incidental to the accomplishment of the 
Purposes or the attainment of the objects or the further- 
ance of such purposes or objects of this corporation, 
whether or not such business or acts are similar in 
nature to the purposes and objects set forth herein and 
any amendment hereof. 

8. The foregoing paragraph shall be construed 
as enumerating both objects and powers of this corporation, 
and it is hereby expressly provided that the foregoing 
enumeration of specific powers shall not be held to limit 
or restrict in any manner the powers of this corporation 
and this corporation shall enjoy all the rights, privileges 
and immunities of a corporation operating for profit under 
and prescribed by the laws of the State of Florida apper- 


taining to such corporations. 


ARTICLE III. 

The amount of capital stock authorized for this 
corporation shall be One Hundred (100) shares of common 
stock, with a par value of Five and No/100 ($5.00) Dollars 
per share. All of the authorized stock of this corporation 
shall be fully paid and non-assessable upon issue, and all 
such stock may be issued or disposed of for such considera- 
tion payable in cash, property, real, personal. or mixed, 

GtCR Ary GALLEN labor or services at 2 just valuation re ve fixed by the 
ATIOANCTS A. inW 
FOF 81100 Orme. w 


BRADENTON. FLORIDA 


~ 3 
‘098 
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Board of Directors of this corporation. The directors of 


this corporation in any legal meeting, are authorized to 
issue and dispose of all or any part of the authorized 
stock of this corporation for sch consideration aforesaid, 
at a valuation as the directors thereof deem equitable 
and just. : 

ARTICLE Iv. 

The amount of capital with which this corporation 
will begin business is Five Hundred and No/100 ($500.00) “aa 
Dollars. 

ARTICLE V. 
. This corporation shall have perpetual existence 
unless sooner dissolved as may be directed by law. ee 
ARTICLE VI. 

The initial Post Office address of the principal 
office of this corporation in the state of Florida is 5412 _- 
Tenth Avenue Drive West, Bradenton, Manatee County, Florida 
33505. The Board of Directors may from time to time move the 
principal office to any other address in the State of Florida. 

ARTICLE VII. 2 

This corporation shall have three (3) directors 
initially. A number of directors of this Dorporaeion may be 
increased or decreased from time to time by the by-laws of 
this corporation, but which number of directors shall never 
be less than three (3) nor more than five (5). wae 

ARTICLE VIII. 

The post office addresses of the members 
of the first Board of Directors of this corporation, and the 
respective offices which they will hold in this corporation, 
who, shall hold office for the first year of the existence of 
this corporation or until their successors are elected or 


aAmmainegat sand hawa avunlified arn: 
DONE 2 


{ 
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Name * Addxess ae Office 


Deborah K. Blake 924 22nd Street West President 
Bradenton, Florida 


Virginia M. Kramer 1806 47th Strect Ct. W. Vice President 
Bradenton, Florida 


Maria Prieto 1207 S6th Avenuc Dr. E. Secretary ~ 
* Bradenton, Florida Treasurer 


ARTICLE IX. 

The name and post office address of each sub- 
sexriber of these Articles of Incorporation, and the statement 
of' the number of shares of stock, and the value of the consid- 
eration therefor which each agrees to take is: La 
Name ‘ Address ’ Shares ~~ Values 


Deborah K. Blake 924 22nd Street West 33 °1/3-$166.66 2/3 
! Bradenton, Florida 


Virginia M. Kramer 1806 47th Strect Ct. W. 33 1/3-$166.66 2/3 
i Bradenton, Florida 


Maria Prieto 1207 56th Ave. Dx. E. 33 1/3-$166.66 2/3 
Bradenton, Florida 


ARTICLE X. 
hese Articles of Incorporation may be amended 
ina manner provided therefor by the laws of the State of 
Florida. Each amendment to these Articles of Incorporation 
shall be proposed by one or more of the stockholders of this 
corporation. Any question, or motion or action of the stock- 
holders of this corporation shall be decided by a majority 
vote of the stock entitled to vote thereon. The by-laws of 
this corporation shall be promulgated, adopted, amended, changed 
or deleted by the stockholders of this corporation. The 
business affairs of this corporation shall be conducted by a 
Board of Directors and the directors thereof shall be clectcd 
at the annual mecting of the stockholders of this corporation. 
No person shall 2c required to own, hold, or control stock in 
this corporation as a condition precedent to holding an office 
ee: “ or being a director or agent in this corporatior. Vacancies 


706 t0506 BTAECT w 
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in the officers and directors of this corporation: shall be 
filled as prescribed in the by-laws of this corporation. This 
corporacion shall have and enjoy all of the rights, privileges 
and immunities of a corporation operating for PEOETe under 
the law: of the State of Florida, Statutes of the state ef 

; Plorida, appertaining thereto at the time of the incorporation 
hereof and any amendments theret.. The number ana nature of 
the offices in this corporation subsequent to the initial 
offices may be increased, deleted or changed by the by-laws of 
this corporation in keeping with the laws of the State of 
Plorida appertaining thereto. | 

IN WITNESS WHEREOF, the undersigned, each a 

natural person competent to contract, being the original sub- 
scribers of the capital stock of this Eovnorasiont as hercin- 
above set forth, and in pursuance of the laws of the State of 
Plorida appertaining to the formation of a cosperecion for 
profit, do now subscribe, acknowledge and file these Articles 
of Incorporation, hereby declaring that the matters herein 
stated are true and we do respectively agree to take the 
number of shares of stock for the valuc of the consideration 


above set forth, and 2 accordingly set our hands and seals, 


ae 


(SEAL) 


this 2th day of December , 1969. 


(SEAL) 
rginia M. Kramer 


DMarprs 2 SEF 2, (SEAL) 


ria Pricto 


STATE OF FLORIDA 
COUNTY OF MANATIE 


I NEREBY CERTIFY, that on this llth day 


MOLAR ano GALLEN | Of __" December, 11969, before me, a Notary Public, 


For 1098 eTRECT Ww 
URAUENTON, FOCI. 


Oe mite rem eet 


PWMNLYS AD LAT 
TEU Abate einen Ww 


BeALEMION, FLORA 


pace 9 AW 


duly authorized to take acknowledgments, personally appeared 
DEBORAH K. BLAKE, VIRGINIA M. KRAMER and MARIA PRIETO to - 
me knowa to be the persons described as subscribers in ard 
who executed the Raeeeosng Artic!.es of Incorporation, and 
acknowledged before me that they subscribed to these Articles 
of Incosporation and they execut:d the same for the uses 
and purposes therein set forth. 

IN TESTIMONY WHEREOF, witness my hand and official 


seal the day and year firs 


My Commission Expires: 


Ban OR be Vere dar ess ween + 
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STATE OF FLORIDA aes 
DEPARTMENT OF STATE NEES oi SY 


CFS! 
Troi") — ei 


Certificate Designating Place of Busincss or Domicile for the Service of Process Within This State, Noming 
Agent Upon Whom Frocess May Be Served and Nemes and Addresses of the Officers and Dircctors. 


__ Jn purswance of Chapter 48.091 Florida Statutes, the following: is submitted, in compliance with sai Act: 
First—That _____ 0S, ANTENNA CORK ORATION 
a corporation duly organized and existing under the laws of the State of ___FLORTDA 


with its principal office, as indicated in the articles of incorporation at City of —____pRADENTON——_——_——— 


County of MANATEE - State of FLORIDA = 


bus named THOMAS M. GALLEN : : 
-1ith St. We denton, Florida 
(Street address and number of building, ?. O. Box address not ucceptable) 
City of Bradenton County of Manatee 


State of Flonda, as its agent to accept service of process within this state. 


located at 


OFFICERS: AFFIX TITLES: 
: NAME 


SPECIFIC ADDRESS 


__Richard $. Leghorn - President 415 Meadow Lark Drive, 
Sarasota, Florida | 


___George H. Crawford - Vice President 37 Lorena Road — Winchester, Mass, 
Paul Desmond - Treasurer : 4 Lowell Avenue : 


a 
William L dorf - Secretary = Diesen so Tenth Ave. Drive West, Bradenton, 


DIRECTORS: (THREE (3) required by law) 
NAME SPECIFIC ADDRESS 


Richard $. Leg! 415 Meadow Lark Drive 


Sarasota » Florida 


George H. Crawford 37 Lorena Raod emaie, 


____Hinchester, Masa. 
William Langendoré: 5412, oD ive West, Bradenton 


ee Ae Sates 
4 Richard S. Testing se Oller) 
ACKNOWLEDGEMENT: (MUST BE SIGNED BY DESIGNATED AGENT) 
Having been named to accept service of process for the above stated corporation, at plaice designated inn this 


certificate, } hereby accept to act in this capacity, and agrey to comply with the provision af said Act relative to 
keeping open said office. . : 


ALA 
Chath LO 


y = 
THOMAS BM. GALLEN == (ide Aart) 


We fe anes eee tee Cle thin sernifecate within thirty daws after filing Cor he at Lin cape ation, tes tes damentee Cory. tations. nt 
withate thasts favs ather ds stiet permit te fervign cewpuwatonms; ang | URE WENETEG Gaeng UNE NOG teed wlertepe es oe gece” 
exe or arent ae changed ots effacers and wt dance tn. 


Filiep Fee. $2.00 Bard 
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FRANK S,. GAULKE, being first culy evern, dopoend 
J 
t 


and ctote ae fellowes: 


I. I ama Salen Representative employed by GT&é 
Conmmunicatiors Inc., 2307 ~ 41: 
Sradenton, Fierids, Cointy nf 


I, FRANK GSAULKC, having observed c 

taking place in Gelf Lakee Robie 

Moreh 25, 1979, stopped to icih 

workers near S3r4 Avenue, Wr-et, 

hi: LF ae on oeployes of U. Se a 

orstion. uring this converses t3 

that the eceblevicinea 

gore ty U. Leena Corporation, Te lephone 

Rorser 746-n236F end clmer Usrnees, centractor. 

Seotenhane numa 7 

S. 

paving 

ickee 


aes 
o 


3% to 
county 
t: 


etrmtaoret 


A The p:octy cnewers. 
i Cernore i rarelle 
sore epoakieg. tort 
y searles, Frog ector. 
: finn Tiara 


aadgert, 


MOO nee >» 


ad ee es ee 


ed Me 
SLE Oral ie! aie 
colled 
Turther 
treed bys: ts Artie Frou 
fatenna Corre had no & 
Ceeunatione) 


I retusoad 
the sfiern 
truck n: 


Pact 


Corcn 
erirts 


trust 
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Vi. I cbserved new construction sing In Colt, 


Lakos finbile Cetotes and £2 Rancie Village: cn 
she following dstor: 


1°79 

5 29, 197A 
Merch 1h, LET 
March 2£, 1970 


My odeervetions made or th 
desumented on Cxhibit 'A" attached 
a port heraaft, 


Subecrited end owern t 
Of ese seo 7.0) oA. 


Neve 


Watary Public, State ef Flotide at Large 
My Commission Lapites ten, 5. 1974 
Bonded By UL 8. £, ¢ a, 


Il. 


fafo9 


4c 


3/15/72 


3/13/70 


36 


Uo Co ltl lta Pama mina aatactace tn titaen enim alata tlt nl cts wer » att = ns les ate aorta woo oe nee 


Exhibit 2 4, 


Page 3 


IT (A) 


CBSERVATIONS OF MANATEE CASLEVICIcN 
CONSTRUCTION _ 


El Ronche Mobile Home Purk 


Now conetruntion observed by Freak Caulke 
ane G. Weyns C'Ddell 


Three pholeyraphs showing continued constructiar 
in the above noerk. Cbhservatione by %. Usyne 
C’'Cell and Fronk w. Gaulke. 


Picturos by C. layne O'Dell 


raphe = Bruce Zroxgon one Richare 
tiek eyo construction i: Golf 
€ 
Three photegs 3 S. Unyne O'te)) 
observed mow 6 ion co iny in El fone 
Villege auc c Rocile BBLS « 


Golf Lokar fieiile Eo ¢ wth of ’th Street, 
alene srvact 


ACLEVISiON 


NEY CONSTRE LACTIVITICS Let Retirees 


fl Ronehe Villege obile Park 

All previowrly exposed ecnister type pedestals 
have now buen placed underground. 

Onc locaticn of exposrd Ceblee ctill exist neer 
Pork entrance from Cortnz Read. 


Note 3/12/70 by Ge. wayne C'Del) - Frank Gertie 
preenrnt. 


Golf Latan Eetates Mobile Howe Perk 

Plecement of nsbles onc! pedestele tnot were 

neicd B/1U/7C are now ecesploicd. ry Te 
obeerved 3/13/79. Yowever rend! saat 
ond reels cf Celte ore ete : C aor'. 


2/13/72 by Ge v a Dell - ste Sassditees 
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lIl. 3/16/70 = Gelf Lekes Cetates Mobile Hone Port 


I observed crews and tronehing equipment working 
along tie Ecet eansement of the shove nerk neer 
Oth Strnet, Enst. 


Noted: 3/16/70 by G. Yeyne O'Dell 
3/18/70 = Golf Loker Eetates Mobite Hore Pork 


Observed crews and trenching ssuipment 
working rleng Cast eosament neor Sth Strect, 
Eest and South to S3rd Avenuc, west. . 


Noted: 3/18/79 by G. Wayne O'Se1) ond Iev Muka 


Golf Lukes Estates Mobile Hore Pork 

Fronk '. Geulle observed the trenching and 
loying of Cable at 332d Avenuc, Vest neer 
Stn Street, East. 


Exhibit 23 


APFIDAVIT OF GEORGE '. O'DELL 
STATE OF FLORIDA 
COUNTY OF MANATEE 


GEORGE W. O'DELL, being first duly sworn, deposes and 
states as follows: 


1. I am Manager of GTSE Communications, Inc., 2807 44th 
Avenue West, 3radenton, Florida, County of Manatee. 


2. %I, having frequently observed construction of cable- 
vision services in El Rancho Village and Golf Lakes Mobile 
Estates,have certain information pertaining to said parks as 
reported to me by Frank W. Gaulke, Sales Representative em- 
ployed by GT&k Communications, Inc., 2807 44th Avenue West, 
Bradenton, Florida, County of Manatee. 


3. As reported to me March 25, 1970, Frank W. Gaulke 
stopped at Golf Lakes Mobile Estates to talk with an uniden- 
tified Negro worker near 53rd Avenue West, who identified 
himself as an employee of U. S. Antenna Corporation. During 
the conversation Frank learned that the cablevision installa- 
tion waskeing cone by U. S. Antenna Corporation, telephone 
number 746-5368 and Elmer Harness, contractor. 


4. As reported to me March 25, 1970, Frank W. Gaulke 
called the telephone number 746-5368. ‘The party answering 
the call identified themselves as U. S. Antenna Corporation. 
Frank inquired about having cablevision service installed in 
Golf Lakes Mobile Estates. Frank further inquired as to whom 
he was speaking. ‘the party identified himself as Mr. Bliss 
and advised Frank to call him when he desired the service to 
be installed. 


5. As reported to me March 25, 1970, Frank W. Gaulke 
went to the County Tax Assessor's office to obtain informa- 
tion to determine if U. S. Antenna Corporation had a state 
and county Occupational License. frank Gaulke talkeé with 
Mr. Artie Franzello, a Clerk in the Tax Assessor's office, 
Mr. Franzello called 746-5368. The party answered as U. S. 
Antenna Corporation, Mr. Franzello asked to whom he was 
speaking. The party identificd himself as Jerry Searles, 
Program Director. Mr. Franzello asked to speak to the Gence~ 
ral Manager and was referred to Mr. William Langendorff, with 
offices at 5412 l0th Avenue Drive, West. Mr. Franzello knowing 
Mr. E. J. Vehnekamp of Manatee Cablevision called Mr. Vehne- 
kamp, but was unable to obtain further information. It was 
then determined by Mr. Artie Franzello that U. S. Antenna Corp- 
oration had no state and county occupational license, 


6. As reported to me March 25, 1970, Frank W. Gaulke re~- 
turned to Golf Lakes Mobile Estates during the afternoon of 
Maxch 25, 1970. Frank cbserved a truck parked at S3rd Avenue, 
West and Sth Strect, East bearing an identification of U. S. 
Antenna Corporation and a telephone number 746-5368 printed 
in black lctters on the door of said truck. 


7. %I, GEORGE W. O'DELL, called Mrs, B. Frappier, Secre- 
tary in the office of the Manatee County Commission on March 
27, 1970 to ask if U. S. Antenna Corporation had applied for 
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or received e CATV Community Antenna ‘>levision Franchise in 
Manatee County. Mrs. Frappier advised me that U. S. Antenna 
Corporation had not applied for nor received such a franchise 
from the Manatee County Commission as of this date. 


8. As reported to me on the date listed helow, Bruce 
Broxson and Richard Connick, employees of GT&E Communications, 
Inc., 2807 44th Avenue West, Bradenton, Florida, observed new 
construction occuring in Golf Lakes Mobile Estates: March 4, 
1970, 


Bruce Broxson and Richard Conn:.ck's observations made 
on the above date is documented on Exhibit "A" attached and 
made a part h2reof, 


9. I, GEORGE W. O'DELL, with Frank W. Gaulke present have 
observed new construction occuring in Golf Lakes Mobile Estates 
and El Rancho Village on the following dates: February 19, 197); 
February 20, 1970; March 13, 1970. 


My observations with Frank W. Gaulke present on the above 
dates are documented on Exhibit "A" attached and made a part 
hereof, 


10. I, GEORGE W. O'DELL, with R. Irvin Muhn present, have ob- 
served new construction occuring in Golf Lakes Mobile Estates 
and El Rancho Village on the following dates: March 6, 1970; 
March 18, 1970. 


My observations with R. Irvin Muhn present on the above 
dates are documented on Exhibit "A" attached and made a part 
hereof. 


ll. I, GEORGE W. O'DELL, have observed new construction oc- 
curing in Golf Lakes Mobile Estates and El Rancho Village on 
the following dates: March 11, 1970; March 16, 1970. 


My observations made on the above dates are documented 
on Exhibit “A" attached and made a part hereof. 


eS CO < _— 
eorge W eIl, Manager 


Subscribed and sworn to before me this 27th day of March, 
1970 A.D. 


- My Comnission Expires: 


Vrouny ruber, State of funds a1 taree 
“My Cornmssun ixpues Feb. 5, 1974 
Genes By UL 5.7. 6G, 


Note: Exhibit "A" referred to abuve is omitted. That 
document is a part of Exhibit 2 to the petition. 
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March 


Mr. frank Gaulke and myself drove throvgn El Rancho Village trailer 
park and Gelf Laces Mobile Es tates. but found no new construction 
activities as of this date. We then went into the Golf Lakes office 


where we read the following notice posted on the bulletin board. 
“NOPICE 
To ali residents. 


Construction for cable television (CATV) by U. S. Antenna Corporation 
is now in prosress. This service was authorized by your park owner 
to modernize the present tacilitics. 
When construction is complete and service is available to all 
residents, you will be contacted with complete details, such as 
rates, channels, installation charges, etc. Watch this beard for 
further announcements. 
U. S. Antenna Corp. 
(eee Tel. 716 5368" 

See ate 
I tricd to pet more information from the office secretary, but 
she said she knew nothing more about it. anvone wanting more infor+ 
nation was to call Manatee Cablevision. She admitted that the park 
had a written agreement with the company which put in the CATV eqtip- 
ment but would not show it to us. When we finally rot to speak 
to the park manages, Mr. Lynn Gilmore, I told iim we vere trying 
to get information on the CATY in the park and he finally decided 
to Let us see the apreement between Golr Lakes Mobile Estates and 
U. S. Antenna Corporation. The context of the amreement was a 
normal construction arreement as to workine practises and leaving 
premises. rtreets ete. In equally food condition, indemnity clause 


ete. OV service was promiced to tho park by u. S. Antenna Corp- 
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oration within ten C) days after the time the cable is made 
aWallable by Manatee Cablevision. The agreement was dated Jan. 4°70. 
Mr. Gilmore said the man with whom he had contact was Ley SHR An 
Vehnecamp, who is; also affiliated with Manatee Cablevision. ‘The 
agreement was signed by EB. J. Vehnecamp, Mr. Yin. Langendorf, who is 
also general manarer of Manatce Cablevision, and by Mr. Lynn 


Gilmore, manager of Golf Lakes Mobile Estates. 


Later we went beck and asked Mr. Gilmore if we could make a copy 


of the arreement but he said "no" Said he had let us see the contract 
and didn't want to ret any more involved, if we had an axe to 


erind go take it un with them(we thought he meant Manatee Cablevision.) 


ARLE TV 


December 18, 1969 


Mr. L. D. Bishop 

GT & FB Communications, Ine. 
730 Third Avenue 

New York, New York. 10017 


Dear Mr. Bishop, 


The following is detailed information with regard to ob- 
servations of Manatce Cablevision's construction on 34th Street 
W.,. south of Tortez Road to 57th Avenue, West. The city map 
will give you the area where the work occured in relation to 
the area in which there is existing. trunk cable. The drawing 
will provide more details in the arca where the work occurcd. 


The following are witnesses to the placement of pedestals 
along 34th St., We. as reflected on the enciosed maps: 


1. Frank Caulke, Sales Representative, G'TEC Cable TV 
Bradenton: 

Frank observed Monday, 12/15/69 at approximately 
5:30 p.m. that no new pedestals had been placed 
along 34th St., W. Frank observed Tuesday, 
12/16/69, at approximately. 12:00 Noon that new 
pedestals had been placed at locations shown on 
map. Frank reported these observations to me 
Tuesday. 12/16/69 at 9:00 p.m. 


2. Bruce Broxson, Technician, G'TEC Cable TV of Bradenton: 
Bruce observed Friday,. 12/12/69 in late afternoon 
that no new pedestais had been placed along 34th 
St.. W. 

Bruce observed Tuesday. 12/16/69 at approximately 
12:00 noon that new pedestals had been placed at 
locations shown on map. 

3. K.M.Huntsman, Division Plant Manager, Florida Division: 
Mr. Huntsman observed Mondey, 12/15/69 at approxi- 
mately 6:00 p.m. that no new pedestals had been 
placed along 3/!th St.. Vest. 

Mr. Huntsman observed Yhursday, 12/18/69 at 
approximately 1:00 p.m. that new pedestals hed been 
placed at locations shown on map. 
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4, George W. O'Dell, Manarer, G'TEC Cable Ty of Bradenton: 
I observed Friday, 12/12/69 during a.m.. that no 
new pedestals had been placed along 34th St.. West. 
This observation was made during a rerular check of 
incomplete plant in Manatee Cablevision area. 

I observed Wednesday, 12/17/69 at approximately 
9:00 a.m. that new pedestals had been placed at 
locations shown on map. 


Photorrashs (1), (2) & (3) show new pedestals and tresh 
sand and dirt indicate the work was done very recently. 


It could be stated that pedestals were placed over the cable 
ends due to it being a public hazzard; however, the plant in this 
area was in existence prior to Manatee Ceblevision being sold. 
Also, photograph (4) shows a pedestal in place in the same gen- 
eral vicinity where cable ends are outside the pedestal. 


Photograph (5) shows Manatee Cablevistion's amplifier ped- 
estal at the intersection of 34th St., W. and 46th Ave. West. 
At this location we had a coll of underground cable laying near 
the utility pole in the picture. ‘This piece of cable was not 
energized and was placed to serve underground, alonr the North 
side of 4€th Ave., West from aerial facilities loceted on the 
pole in the photo;:raph. Refer to Mr. Sid Fiecishman's map of 
proposed wide spectrum Distribution system which indicates this 
plant was installed but not in service at the time we were 
stopped from further construction. 


I observed Wednesday, 12/17/69 at approximately 9:00 a.m. 
that our coil of cable was no lonrer laying near the utility pole. 
Through the use of a cable locater we followed our cable to the 
base ot Manatee Cablevisions pedestal. We strongly feel that 
they have placed our cable in their pedestal. The coil of Cable 
referred to above was still there Friday, 12/12/69 during the 
a.m. as I was checking incomplete plant. 


Most ‘Sincerely na 
“\ 45.48 
Sh, toupee € Qubl 


WON: 1s ; 
cc/ Mr. R. F. Burdick 
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The Honorable Dean Burch - Chairman 
Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 


Re: Manatee Cablevision, Inc. - The General 
System Companies - Docket #18610 


Dear Mr. Chairman: 


This letter is written on behalf of Manatee Cablevision, 
Inc., in reply to a letter addressed to you on March 27, 1970, 
by counsel for the General System Companies. The General 
System Companies are General Telephone & Electronics Corpora- 
tion, the General Telephone Company of Florida and GT&E Com- 
munications, Inc., or GIEC, who are respondents in the above- 
- captioned "expedited" proceeding. 


In the March 27 letter the General System Comp2nies have 
leveled serious charges at Manatee Cablevision and its princi- 
pals. Since those accusations are not only intemperate in the 
extreme but are gross exagzerations of fact, the temptétion to 
reply in kind is great. However, we do not believe that the 
public interest in preventing the General System Companies from 
profiting from their prior violations of §214 and their anti- 
competitive conduct, as well as the public interest in permit- 
ting the expansion of CATV service as quickly as possible to 
other residents of Manatee County, would be served by oux en- 
gaging in a diatribe with the General System Companies. We 
suspect, in fact, that a reply jin kind is precisely the reaction 
which General hopes to provoke. Their letter all but admits 
that, fearing that the Commission was about to act adversely 

’ to their interests, they took the extraordinary step of writing 
you directly in the desperate hope of delaying the decision in 
this procceding. 


Hon. Dean Burch April 3, 1970 


As we will demonstrate hereafter, their charges are irrele- 
vant and false. It must be acknowledged that if the Commission 
should delay its consideration of the relevant issues in this 
proceeding, General's central objective -- delay -- would be 
achieved at the expense of the public interest and at the expense 
of an innocent third party. 


We believe that it is important that "the raison d'etre" of 
this proceeding should be brought out from under the weight of 
General's hyperbole. The docketed proceeding has not, and should 
not concern Manatee Cabievision's compliance with the Commission's 
rules and orders or its conformity to the terms of its "voluntary" 
Stay. This proceeding is and should concern only the legality, 
or illegality, of the construction and operation of CATV facili- 
ties in Manatee County by an uncertificated affiliate of a com- 
mon carrier and the legality, or illegality, of the disparate 
treatment by that common carrier of the pole attachment requests 
by its affiliate and by Manatee Cablevision. */ 


Throughout this proceeding, General has attempted to avoid 
punishment for its own misdeeds by contending that a Commission 
order against it would result in a "windfall" to Manatee which 
allegedly has itself abused the Commission's processes. General 
has again made this argument in its letter to you. However, the 
-question of whether or not Manatee Cablevision has abided by the 2 
terms of its voluntary statement that it would not construct trunk 
and feeder cable during the pendency of this proceeding is irrele- 
vant and must not, be permitted to delay Commission consideration 
of the central issues here. As the Common Carrier Bureau stated 
in its Reply to General's proposed findings: "The Commission's 
responsibilities to enforcé the provisions of the Act remain in- 
dependent of the alleged motive of a petitioner." Manatee does 
not concede or believe that any of its actions constitute a vio- 
lation of the letter or spirit of its representations to the Com- 
mission, but submits that that question is irrelevant to the is- 
sues in question. 


%/ General has now filed a "Petition to Reopen Record, to Modify 
issues and Order and to Dissolve Stay'’. That Petition rehashes 
the charges contained in its March 27 letter. We intend to 
submit our Opposition early next weck. 
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Hon. Dean Burch April 3, 1970 


Further delay in this proceeding is presumptively contrary 
to the public interest. In designating this proceeding for hear- 
ing, the Commission found that "due and timely execution of our 
functions imperatively and unavoidably requires that the record 
«+. be certified immediately to the Commission for final decision." 
(18 FCC 2d 812 (1969)).. The designation order was released August 
4, 1969. Construction by GTEC was stayed on September 12. On 
October 6 Manatee Cablevision voluntéered to stay its franchised 
construction and it has not violated that voluntary agreement. 
Thus, for almost six months, most of the residents of Manatee 
County have been denied CATV service despite the fact that there 
is a duly franchised, legally qualified CATV operator (Manatee 
Cablevision) ready, willing and able to provide such service. 


We discern another motivation for General's accusations 
besides delay. On December 1; 1969, the very last day of the 
hearing in this proceeding anc subsequent to the release of all 
qualified General witnesses, Theodore Brophy, Esq., the General 
Counsel of the General System Companies, delivered a letter to 
the Commission stating that the General System Companies, in- 
cluding the General Telephone Company’ of Florida, had adopted a 
new policy which, among other things, would mean that any "duly 
franchised" CATV system operator would receive pole attachment 
‘rights from the local telephone company. At that time, Manatee 
Cablevision had a pending request (since September 5, 1969) for 
pole attachment rights from General of Florida in the incorporated 
municipality of Bradenton Beach. It is undisputed that ijianatee 
Cablevision was and is the only franchised CATV operator in that 
community. It is undisputed that Manatee Cablevision's voluntary 
stay does not apply to Bradenton Beach or to the other Manatee 
County communities of Palmetto, Anna Maria or Holmes Beach, which 
were not within the scope of its Manatee County franchise. 


On December 18, Mr. Langley, Vice President of General Tele- 
phone of Florida, informed Manatee Cablevision that General was 
developing "a new form of CATV pole léase agreement to implement 
General's new policy of permitting pole attachments by CATV 
operators." On January 10, Manatee Cablevision sent Mr. Langley 
executed pole attachment contracts (using General's old form of 
agreement) for Bradenton Beach and for Palmetto, (Manatee Cable- 
vision had received a franchise in Palmetto on December 15). 


Hon. Deén Burch © -4- April 3, 1970 


After a lapse of more than a month Mr. Langley finally acknowledged 
receipt of Manatee Cablevision's January 10 letter and its en- 
closures but stated that General would not enter into any agree- 
ments on its old form. Langley repeated the statemen= that Gen- 
eral was working on a new form which "in all probability ... will 
be ready within two to three weeks." 


Manatee Cablevision has not heard a single word from General 
since that date. On March 24, Mr. Leghorn again wrote Mr. Langley 
(a copy is attached hereto as Exhibit A) enclosing executed copies 
of the old agreement for the communities of Holmes Beach and Anna 
Maria (which had also issued franchises to Manatee Cablevision 
only) and again requesting attachment agreements from General for 
Bradenton Beach and Palmetto. No reply has been received to that 
communication. 


Their actions (or the lack thereof) are in direct contradcict- 
jon of promises which their General Counsel. made to the Commission 
more than four and one-half months ago. (In light of this, it 
is ironic that General is now accusing Manatee Cablevision of 
"fraud" for allegedly not abiding by its representations.) Thus, 

a delay in a final Commission decision in the above docket in order 
to consider General's recent allegations would reward them for their 
own apparent misrepresentations. 


While, as we said, in its consideration of this proceeding 
there is no need for the Commission to inquire further into the 
accuracy of General's charges (which, if supportable, could be 
the subject of a separate proceeding), the fact is that those 
allegations are simply not true. For the most part, General's 
contentions concerning the structure and activities of U.S. 
Antenna Corporation are factually correct. U.S. Antenna is owned 
and operated by persons affiliated with Manatee Cablevision. 
There was andis no attempt to hide that relationship. (Despite 
General's attempts to demonstrate that it engaged in a brilliant 
piece of detective work, it should be obvious that Manatee Caple- 
vision did not attempt to disguise the interests of its princi- 
pals in U.S. Antenna. Surely General cannot seriously believe 
that Manatee Cablevision would have been so naive and inept.) 


None of the activities of U.S. Antenna have been contrary 
to Manatee Cablevision's representation that it would not uncer- 
take the construction of any feeder or distribution cable in the 


Hon. Dean Burch -5- April 3, 1970 


unincorporated areas of Manatee County or the City of Bradenton 
pursuant to the franchises granted by those governmental bodies. 
U.S. Antenna was organized to provide master antenna television 
(MATV) service, as distinguished from community antenna tele- 
vision or CATV service, in areas (such as Ellerton) which are 


not within the current plans of Manatee Cablevision. 


In November, 1969 Manatee Cablevision became aware that, 
in part because of unanticipated delays in the construction of 
CATV facilities, the owners of several trailer parks and apartment 
buildings were prepared to install private cable television sys- 
tems with the antenna, tower and head-end equipment all located 
on private property within the trailer park or apartment complex. 
The principals of Manatee Cablevision contacted the undersigned 
counsel and were advised that since the litigation as well as 
the terms of their October 6 voluntary stay were concerned with 
CATV construction pursuant to public franchises that they could 
install and operate non-interconnected MATV facilities for trailer 
park owners or apartment building owners, provided that all of the 
facilities, including the receiving antennae and head-end equip- 
ment, were installed on private property pursuant to private con- 
tract with the property owner provided further that such con- 
struction and operation was not pursuant to their CATV franchise 
from the County. U.S. Antenna was formed for this specific pur- 
pose. . 


To date U.S. Antenna has entered into agreements with 3 
privately-owned trailer parks and one apartment building located 
in the unincorporated portions of Manatee County. In two of the 
trailer parks (Golf Lakes Mobile Estates and El Rancho Village) 
and the apartment building, U.S. Antenna has almost completed 
installation of the cable. Construction has recently commenced 
in a third trailer park (Weidon's Chateau Mobile Nome Village). 
In each case all construction has been on privately-ommed prop- 
erty only. U.S. Antenna has received for a nine dollar fee 2 
“State & County Occupational License" identical to the one 
normally issued to any firm seeking to construct and instal- 
master antenna facilities but has neither sought nor received 4 
CATV franchise. */ While in most cases the owners want to con- 
nect their MATV facilities to the more sophisticated Manatee 
Cablevision CATV system as, if and when Manatee Cablevision is 


*/7 Manatec Cablevision and any other CATV operator in Florica 
must pay a licensee fee of $150.00 for a license under a 
different section of the Code (§205323) applicable to electrical 
power, gas power and CATV companies. 


Hon. Dean Burch ; April 3, 1970 


permitted to expand, the MATV system is not dependent upon such 
interconnection and each is designed as a separate MATV system 
with all of its components being self-contained. we/ 


We urge you to act expeditiously to reject General's most 
recent attempt to obfuscate the issues and delay this proceeding. 
If, despite the facts shown above, you believe that further investi- 
gation of General's allegations is warranted, we respectfully sug- 
gest that you institute a separate proceeding. Those charges 
are irrelevant here and should not be the vehicle for contirued 
delay. 


Respectfully submitted, 


MANATEE CABLEVISION 


np te : 
By Pee.” Lae nhac, (ea. a 
PIERSON, BALL & DOWD 
Thomas N. Dowd 
W. Theodore Pierson, Jr. 
o 
WIP, Jr. /mfa 
Enclosures 
cc: The Honorable Robert T. Bartley David H. Lloyd, Esq. 
The Honorable Robert E. Lee Leonidas P. B. Emerson, Es 
The Honorable Kenneth A. Cox Kelley E. Griffith, Esq. y 
The Honorable Nicholas Johnson - The Hon. David I. Kraushaar 
The Honorable H. Rex Lee Sol Schildhause, Esq. 
The Honorable Robert Wells Bernard Strassburg, Esq. 


Gerald Weiner, Esq. 
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*x/ General states in Exhibit 4 to the "Petition to Reopen Record 
et al" that the Agreement with Golf Lakes Mobile Estates promises 
service "within ten (10) days after the time cable is made availa- 
ble l-y Manatee Cablevision." The Agreement does not contain any 
such promise or representation. (It does state that U.S. Antenna's 
feeder cable will be attached to Manatee Cablevision's feeder cable 
within 10 days of the date Manatee Cablevision has service availabie 
in the area.) 
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Fed, 


AT (GANATEE CABLEVISION CORPORATION 


dak 3301 14THST. WEST © BRADENTON, FLORIDA ¢ 33505 ¢ PHONE 747-2935 


March 24, 1970 


Mr. E. L. Longley 

Vice President-Operations 
General Telephone Company of Florida 
610 Morgan Street 

Tampa, Florida 33691 


Dear Mr. Langley: 


On December 1 your Mr. Brophy wrote the Federal Communications Commission about 
a new set of General Telephone policies governing Pole Attachment Agreements with 
cablevision operators such os ourselves, and on Dec. 18, in the course of sending me 
an executed copy of the Pole Aitachment Agreement for Bradenten and "vicinity", you 
mentioned that a new standard. agreement would be forthcoming and that suggestions 
made in my letter of November 13 would be considered at that time. 


On January 10 we sent you executed copies of your standard Pole Attachment Agreement 
for each of the municipalities of Bradenton Beach and City of Palmetto and the County 
of Manatee together with copies of our Franchises and related municipal resolutions. 
Enclosed are executed copies for Holmes Beach and Anna Maria together with Franchises 
and Resolutions. ; 


Again in your letter of February 17 you declined to use the old form for any of our requests, 
indicating that a new proposed agreement was. still in preparation and "in all probability 
it will be ready within two to three weeks.” 


We have completed design for over 200 miles of cable installation based on the assumption 
that the new policies announced by Mr. Brophy would be made applicable here. However, 
our construction in Palmetto, where we are the only Franchisee, has been delayed by our 
inability to complete a Pole Attachment Agreement with you. And, now our construction 
in the three island municipalities will also be delayed unless we promptly complete an 


agreement. 


Recently, another competitor has begun seeking franchises in this area and if we do not 
kagin construction immediately our interests could be very seriously damaged. 


Under the circumstances, we ask that the old form be executed promptly. We fully 
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understand that when you have a new proposed agreement, another wiil be 
negotiated with us and substituted for the old standard agreement. 


Sincerely, 


Manatee Cablevision Corporation 
Lis a 
Va te. om NG, ; 


a a (na 
Richard S. Leghorn ye 
President y 


RSL:br 


Attachments 


ce: Mr. James Ault 
General Telephone Co. of Fla. 
610 Morgen St. 
Tampa, Flo. 


Mr. David H. Lloyd 
Arnold & Porter 
1229-19th St. N.W. 
Woshington, D. C. 20036, 


Mr. George E. Shertzer 
730-3rd Ave. : 
New York, N.Y. 10017 


Mr. Gerald Weiner 

Rm. 434 ‘ 
Federal Communications Commission 
Washington, D. C. 20554 


Mr. Bernord Strassburg 
Common Carrier Bureau 
Washington, D. C. 


Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D. C. 20036 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 


In the Matter of 


) 
) 
Petition by Manatee Cablevision, Inc. ) DOCKET NO. 18610 
to stay construction and operation of  ) 
CATV distribution facilities in Manatee ) 
County, Florida, by General Telephone ) 
System, General Telephone Company of ) 

) 


Florida and GT&E Communications Inc. 
TO: THE COMMISSION 


OPPOSITION TO PETITION TO REOPEN RECORD, ETAL. 
AND REQUEST FOR EARLY CONSIDERATION _ 


Manatee Cuvlevision, Inc., by its attorneys, hereby opposes 


the “Petition to Reopen Record, to Modify Issues and Order and 
to Dissolve Stay" filed in the above proceeding on April 2, 
1/ | 
1970 by the General System companies. Since this is an expedited 


proceeding, Manatee Cablevision submits that the Commission should, 


as soon as possible, take final action in this proceeding, denying 


1/ The General Syst 1: tompanies are General Telephone & Electronics 
Corporation (GT&.:, General Telephone Company of Florida (GIF), 
and GT&E Communications, Inc. (GTEC). 


all relief sought by the General System companies' petition and 
simultaneously issuing a cease and desist c-der against continued 
construction and operation of General's CATV systems in the unin- 
corporated areas of Manatee County and the city of Bradenton as 
urged by the Common Carrier Bureau, the Cable Television Bureau 
and Manatee Cablevision. 

In a March 27 letter to the Chairman of the Commission and in 
the Petition to Reopen, General alleges that Manatee Cablevision 
acted contrary to its voluntary statement that it would not install 
additional CATV cable (except for drop cable) in certain portions 
of Manatee County during the pendency of this proceeding. In its 
April 3 reply, Manatee Cablevision categorically denied that it 


had violated the letter or the spirit of its representations to 


the Commission. Contrary to the free-swinging allegations of 


General, the facts establish that U. S. Antenna Corporation, a 
company under common control with Manatee Cablevision, had been 
installing master antenna television or MATV facilities in several 
trailer parks and in an apartment building in portions of Manatee 
County within the last several months. Manatee Cablevision pointed 
out that its principals had contacted Washington counsel and had 


been advised that in opinion of counsel MATV installations by U. S. 


? 


ss 


Antenna Corporation would not be contrary *o Manatee Cablevision's 


representations on October 6 if all of the viATV facilities, in- 
cluding receiving antenna and head-end equipment, were installed 
on private property pursuant to private Conerace mich the property 
owner, were not interconnected with CATV facilities and were not 
pursuant to or based upon a CATV franchise issued by Manatee 
County to Manatee Cablevision or any other eneieye 

U. S. Antenna Corporation proceeded to act in accordance with 
that advice. The appropriate county authorities’ determined that 
U. S. Antenna Corporation's operations « ame smdios the provisions 
of §205.301 of the Florida Code governing Construction Contractors 
and requiring a $9.00 license fee rather than under the provisions 
of §205.323 of the Code applicable to electric power plants, gas 
power installations and CATV companies, including Manatee Cable- 
vision and GTEC. U. S. Antenna Corporation was not required to 
obtain a CATV franchise from the county Commissioners (such as 
those required of Manatee Cablevisic’. ‘nd GTEC) nor is U. S. 
Antenna Corporation required to obtain the permits from a county 
engineer approving of its construction plans which are required 


of Manatee Cablevision and GTEC. In short, neither Manatee 


Cablevision nor any subsidiary or affiliate has engaged in any 


CATV construction or installation (except for drop lines) in the 
unincorporated portions of Manatee County and the city of Bradenton 
since October 6. The only type of activity in which U. S. Antenna 
has engaged - the installation of private, mOneincer comneceed 
MATV facilities - can be undertaken by any technically qualified 
company including GTEC merely upon the payment of a license ae! 
Manatee Cablevision's reply letter exposed General's alle- 
gations as being nothing more than a desperate ploy to delay an 
imminent decision in this proceeding. The Commission has alreac ’ 
determined that the public interest requires an early re- 
institution of CATV construction and operation. The injury to 
the public resulting from the stay now in its seventh month has been 
aggravated by the recent decision by the Manatee County Engineer 
that he would not issue any additional permits for CATV construction 
by Manatee Cablevision or GTEC including permits approving the 


installation of drop lines (which are exempt from the stays) 


2/ There is no doubt that the three trailer parks and the apart- 
ment building in which U. S. Antenna constructed could have 
been contracted with another private entrepreneur, perhaps 
GTEC, to install the cable if U. S. Antenna had refused. 


It is not only the residents of Manatee County who are being 


injured by cont.nuation of the Stays. Manatee Cablevision, an 


innocent party, has suffered irreparable irjury and is continuing 


to suffer irreparable injury with each passing day. To date, 

the very substantial construction and operational costs incurred 
by Manatee Cablevision have resulted in a negligible yeturn. 
Manatee Cablevision commenced construction more than nine months 
ago and yet it has only 96 customers at the present time. Its 
monthly operational costs continue to exceed reverses by thousands 
of dollars. Furthermore, since October 6 when Manatee Cablevision 
ceased construction, subscribers who had already signed up for 
service have cancelled their orders and forced Manatee Cablevision 
to return their deposits. The severity of Manatee Cablevision's 
"punishment" for daring to challenge the General System companies 
needs no further illumination. 

Manatee Cablevision's reply demonstrated that General had a 
second p’..vose in its extraordinary letter. By hurling serious 
accusations at Manatee Cablevision, General evidently hoped to 
mask its own failure to abide by its representations to :the 


Commission that its operating telephone companies would enter into 


pole attachme..t agreements with all franchised CATV operators. 
As detailed in the Manatee Cablevision reply, General has, 
without reasonable explanation, refused, to date, to execute 
pole attachment agreements submitted by- Manatee Cablevision for: 
four municipalities not covered by the stays. Manatee Cable- 
vision was and is the only franchised CATV operator in its 
communities. If anyone has "flagrantly reneged" on its promises, 
it would appear that it is General and not Manatee Se 
Since continued delay in this proceeding only works to the 
advantage of General, this opposition will not be prolonged by 
further repetition of the statements contained in Manatee Cable- 


vision's reply which is attached hereto as Exhibit A and incorporated 


herein by reference. It must be noted, however, that major portions 


of the petition are devoted to distorted characterizations of portions | 


of the evidence adduced at hearing. For instance, General again 
contends that Manatee Cablevision would receive an unwarranted 


"windf.1:." The reply findings of Manatee Cablevision, as well as 


3/ In its second letter to the Chairman of the Commission, submitted 
on April 10, General attempts to excuse its four-month delay and * 
again promises pole attachment agreements shortly. 


the replies filed in the docket proceeding by the Common Carrier 
Bureau and the Vvable Television Bureau, adequately respond to 
that contention and need not be repeated here. Suffice it to say 
that the Cable Television Bureau and the Common Carrier Bureau, 
as well as Manatee Cablevision, after a careful analysis of all 
of the evidence, urged the Commission to issue a cease and desist 
order against expansion and continued soreieeioe 
The actual facts as to the status of construction of the 

various MATV systems by U. S. Antenna is covered in the attached 
affidavit of William E. Langendorf, which affidavit is incorporated 


as a part of the instant petition. 


WHEREFORE, the premises. considered, it is respectfully requested 


that General's "Petition to Reopen Record, to Modify Issues and 
Order: and to Dissolve Stay" be denied at the earliest opportunity. 
Respectfully submitted, 


MANATEE CABLEVISION, INC. 


~ 


By. enrol ae aR odie Yen 
Thomas N. Dowd ay 
W. Theodore Pierson, Jr. 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 
Their Attorneys 


The Common Carrier -Bureau would suspend the cease and desist order 
for facilities in operation by May 5, 1969 pending the conclusion 
of a 214 proceeding. As Manatee Cablevision has shown (Reply 
paras. 6-11), Docket 18509 moots the necessity for a 214 pro- 
cecding. 
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April 15, 1970 


THOMAS C.FO> 


Mr. Ben F. Waple 
Secretary 
Federal Communications Commission 
Washington, D. C. 20554 

Re: Manatee Cablevision, Inc. - 
Docket No. 18610 
Dear Mr. Waple: 

On April 13 on behalf of Manatee Cablevision, Inc., we 
filed an opposition to a "Petition to Reopen Record, to Modify 
Issues and Ordex and to Dissolve Stay" filed by the General 
System companies. As explained in our covering letter, the 
affidavit of William E. Langendorff attached to the opposition 
had been dictated by Mr. Langendorff by telephone. We indidgted 
at that time that we would submit the original executed copy 
of Mr. Langendorf's affidavit upon its arrival. 


Accordingly, we are transmitting herewith an original and 
nineteen copies of that affidavit executed on April 13, with 
copies to all of the undersigned. It should be noted that the 
affidavit dictated by telephone and submitted on April 13 
contained several typographical errors, most of which involved 
the substitution of a plural instead of a singular. In the last 
sentence in paragraph 6, the word "plant" was inadvertently 
omitted after the word "distribution." In the last sentence in 
paragraph 7, the word "restrictive" should have been "relative." 


Very truly yours, 


PIERSON, BALL & DOWD 


oy = 4 
i EY ecian] 
W. Theodore Pierson, Jr. 
Thomas N. Dowd 
: (w/encl.) The Honorable 
David I. Kraushaar and Messrs. ern: McCormick, 
Ault, Weiner and Griffith 
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Lloyd, 


STATE OF FLORIDA 


COUNTY OF MANATEE 


AFFIDAVIT OF 
WILLIAM E, LANGENDORF 


|, William E. Langendorf, being first duly sworn, depose and state 
as follows: | 

1. | am Secretary, General Manager and a Director of U. S. Antenna 
Corporation. | am also General Manager of Moneres Cablevision Conctsivonk 

2. ‘| have read the letter submitted on April 3, 1970 to the Chairman 
of the Federal Communications Commission by Manatee Cablevision through its 
attorneys. | hereby offirm that the factual statements contained therein (in 
particular, those statements concerning U. S. Antenna Corporation which begin 
in the 3rd full paragraph on Page 4 and continue to the end of the last paragraph 
commencing on Page 5) are true and correct to the best of my knowledge and 
belief. 

3. There are additional facts and circumstances concerning the formation , 
and operations of U. $. Antenna Corporation which | believe to be significant, 
particularly in view of certain statements which were made by Counsel for the General 
System companies in his second letter to the Chairman of the Federal Communications 


Commission, dated April 10. 


4. As reported by our Counsel in a letter of April 3 to Chairman Burch, 


Page 2 

U. S. Antenna, shortly after its formation, entered into agreements with three 
privately owned trailer parks and oe apartment building located in the unincorporated 
portions of Manatee County. Cabling was commenced promptly in two of the parks, 
one is now complete and the other 95% complete. We have only recently started 
cabling the third park (Weldon's Chateau Mobile Home Village). It is perhaps 5% 
complete. This is a new park now under construction and trailers are not expected to 
be occupied until Fall of this eo The apartment house (West Briar) is about 20% 
complete but, again, initial occupancy is not planned before September. 

5. The long lead time items for these four MATV systems, which are in 
the distribution plant, were ordered in December. About 50% of these orders have 
been shipped by the several manufacturers involved and telephone calls this morning 
indicate that all distribution equipment will be shipped by end of this week. All 
MATV head-end equipment (tower, antennas, and signal processing electronics) has 
been and continues to be availeble out of stock from an electronics wholesaler in 
Sarasota. We early decided not to put out the funds for these purchases until cabling 
was complete and most distribution plant had been received. Subsequently, we found that 
we could get a lower price by ordering directly from manufacturers and orders l.ave been 
so placed. A check this morning with our headhend suppliers indicates that the last of 
the head-end equipment is promised to be shipped during this weck. 

6. Construction of the distribution plant for the first two trailer parks commenced 


in January and is expected to be completed by June. Construction of the head-end is expected * 


to start on May 15th and be completed by the end of that month. As both of these trailer 


park operators definitely prefer CATV service to MATV service, the MATV contract with 


U. S. Antennaundoubtedly will be terminated when CATV service is available in the area, 
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Page 3 

whether before or after construction of the head-end by U. $. Antenna Corporation. 
In that event, U. S. Antenna Corporation fully expects to sell its distribution at the 
trailer park to Manatee Cablevision, ond the head-end will be removed to another trailer 
park, apartment house or condominium which does not yet have CATV service or which 
prefers the MATV service of U. S. Antenna. | 

7. Certain background factors which led to the formation of U. $. Antenna 
Corporation by Richard S$. Leghorn may be useful in establishing that U. S. Antenna 
Corporation does, in fact, operate only MATV systems and does not, in fact, provide 
CATV service. There are a number of trailer parks in Manatee County which represent 
a continuing MATV market for U. S. Antenna even after Manatee Cablevision re- 
commences construction. It is anticipated that these establishments will not be reached 
by regular franchised CATV service until late 1971 or 1972. Some establishments may 
never be reached by CATV cable because of their restrictive isolation. 


3. The comparative economics of CATV and MATV operations for these 


establishments is pertinent. U.S. Antenna, operating only on private property and 


therefore not being required to have a County franchise, does not pay 4% of its revenues 

to the County as in the cose of Manatee Cal:lévision. A trailer park MATV head-end 
(tower, antenna and signa! processing electronics) costs about $2,000. to be compared - 

with the approximate $50,000 cost of Manatee Cuilevision's head-end (MATV installation 
costs which cannot be recovered after head-end is removed, amount to $250.00). Assuming 
straight line amortization of head-end costs over 8 years, a MATV trailer park operation 
using the same rates as a CATV operation, would make more profit with establishments having 
approximately 100 or more units. MATV apartment house installation costs substantial ly 


less and require proportionately fewer subscribers. This is not to infer a situation where 
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U. S. Antenna would continue MATV service after Manatee Cablevision had CATV 


service available in the area, pacers the quality of CATV service is definitely pre- 
ferred by the owners who have the right of substitution. But these facts eS underscore 
the financial reasonableness of this approach, particularly when one considers that there 
probably will always be some establishments not reached by the cable. 
9. As aconsequence of the FCC Decision of Oct. 3 in Docket 18610 
which resulted in a halt in all construction of CATV service in Manatee County, the 
demand for MATV service immediately rose cs a result of the uncertainty about when 
GTEC or Manatee Cablevision might recommence construction. Those trailer parks 
and apartment buildings with whom Manatee Cablevision had entered contracts began 
pressing for some other solution. Local television dealers who had built MATV systems 
for certain estadlishments in the past began to look into the possibilities otete. Although 
there are some noteable exceptions, such as construction by Windmill Village Trailer 
Parks, most MATV distribution plant and service in trailer parks is not of CATV quality 
and cannot be readily connected to CATV distribution facilities, without serious 
degregetion to the CATV signals. This problem is avoided, for example, by Windmill 
Village and U. S. Antenna, who build MATV distribution plant to CATV quality standards. 
Although some other MATV owners and construction companies do the poe this practice is i 
from prevalent in the industry. Extensive discussions and correspondence wiih our attorneys 
in Washington disclosed that a MATV operation of the sort contemplated was consistent with FCC 
rules and our October 9 statement to the Commissicn, and could be undertaken either by Manatee 
Cablevision or by GTEC. To avoid confusion, and for other public reasons, Mr. Leghorn ; 


decided to conduct MATV operations in Manatee County under the name of a new and 


separate corporation, U. S$. Antenna Corporation. All construction by U. S. Antenna 
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has been in accordance with guidelines for a MATV Barnes set forth last year by our 
Washington Counsel although the original contracts used by U. $. Antenna Corporation 
were drawn by me without approval or consultation with our attorneys or Mr. Leghorn. 


Vestn) 


Wie E. Langendorf 


Subscribed and sworn to before me this 13th day of i ae 


lotary Las. ergs ic . 
My Commission expires he DL, 
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=“RETARy 
In the Matter of 


Petition by Manatee Cablevision, Inc., 
to stay construction and operation of 
CATV distribution facilities in Manatee 
County, Florida, by General Telephone 
System, General Telephone Company of 
Florida and GISE Communications, Inc. 


DOCKET NO. 18610 
RECEIVED 
APR 1 ¢ 1970 
CHIEF, COMHON CARRIER BUREAG 


Oe de ee 


: The Commission 
OPPOSITION OF COMMON CARRIER BUREAU 
“4. The Chief, Common Carrier Bureau (Bureau) hereby opposes 
the April 3, 1970 Petition of the General System companies to reopen 
the record, to modify the issues and order, and to dissolve the stay — 
against them. “¢ . 


"2. This is an expedited proceeding to determine (1) whether 


the proposed CATV operation of the General System companies in Manatee 


County, Florida require prior Section 214 certification by the 
Commission, (2) whether the General System companies should be ordered 
to cease and desist from the further construction of CATV channel dis- 
tribution facilities in Manatee County, Florida, without first obtain- 
* gng a Section 214 certificate, (3) whether these companies should be 
ordered to cease and desist from the operation of any CATV channel 
distribution facilities in the same county which had not been completed 
and placed in operation on or before June 26, 1968, and (4) whether 
any of the General Telephone System companies have engaged in anti- 


competitive and monopolistic practices. (18 F.C.C. 2d 812 (1969)) 
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3. To maintain the status quo, the Commission has also | 


issued certain ancillary stay orders pendente lite pending resolution 
of the issues referred to above. First, the General System companies 
are prohibited from (a) operating or placing into Groractonteny CATV 
distribution facilities. in Manatee County which had not been 
completed and in operation before August 4, 1969, and from @) con- 
structing any CATV channel facilities in the same county without a 
certificate madex Section 214. Second, the Commission provided that, 
as a condition to continuation of the aforementioned temporary stay 
orders ugainst the General System companies, Manatee Cablevision 
should not undertake any further construction of feeder or distri- 
bution cable in Manatee County which had not been completed or enet~ 
gized Ertor to October 9, 1969 (19 F.C.C. 2d 951). 

4&4 In this petition, the General System coupandes charge 
Manatee Cablevision with having undertaken further construction of 
feeder or distribution cable in Manatee County since October 9, 1969 
and asks that (1) three new issues be added in the expedited pro= 
ceeding that go to the question of whether Manatee Cablevision has 
‘in fact done what petitioner says has been done and whether this is 
- any reflection on the character of Manatee Cablevision or any of its 
principals, (2) the whole case be reopened to take evidence on these 
new issues, (3) the entire case, including both the old and new issues, 
be the subject of a hearing examiner's initial decision woe than an 
expedited decision by the Commission, and (4) that the temporary stay 


order against the General System companies be dissolved. 


5. The bureau urges denial of the petition for the 
reasons heretofore stated by the Commission in this same case, a8 


follows: , 


“This is an expedited show cause proceeding and we 

deem it inadvisable to introduce new issues which 

would preclude an early disposition of the case", 

20 F.C.C. 2d 934. 
Moreover, the allegations of petitioners appear to be relevant to 
the ancillary stay orders and not to the issues in the expedited 
case which we submit can and should be, decided on the present record. 
We do not wish, however, to minimize the seriousness of the charges 


by the petitioning General System companies. Thus, we are attaching 


hereto for the information of the Commission and the parties, a 


copy of an inspection report ‘from the Field Engineering Bureau of the 


Commission that is pertinent to the charges made in the petition. 

6. Accordingly, the Bureau submits that the petition should 
be denied so that the Commission may proceed, without undue delay, to. 
render its decision on the issues that have been tried in this ex- 
pedited case. Further, the Bureau submits that the Commission has more 
appropriate alternative courses of action, other than that requested by 

- petitioners, to deal with the charges ne os the petition concerning 
the ancillary stay orders or commitments. 
Respectfully submitted, 


= j Bernard Strassburg 
Date _ April 16, 1970 Chief, Gommon Carrier, Bureau 


KL, 


’ Attorney, Common Carrier Bureau 
(eS eCae 
LER FE: Coches: 
Donald Elardo 
Attorney, Common Carrier Bureau 


Reference File Xo. 1490/%£~870 
Marine Supervisor, Tampa, Florida 5c _ april 3, 1970 - 


Chief, Field Offices Division 


Nanatee Cablevision 


his confirms ny telephone conversation with you of april 3, 1970. 


A request has teen received from the Conmsission's Ctfice of General 
Counsel: to cnadcuct an investisation concernan: construction of a 
CATV fecder and distribution cable in Eradeaton. 


The request Erom the Cffice of General Counsel is quoted below: 


“senatee Cablevision advised the Cowsission that except for the installa- 
tion of drop lines, ai] construction of Catv feeder anc @istribution cable {n 
Bradenton and in the unincorporated areas of Hanatce County had been 
“iscontinued and would not be wuidertaken during the pendency of tale 
proceediwzs. It. also agreed not to operate or pisee in operation any 

CATV feecer or distribution cable which had not teen completed and 

energized prior to ridnignt, ¢ctodcr 6, 1599. 


“a charre is made that Manatee Cablevision haa violated this ’Stctement 
of Compliance’ by constructing such cavle vetween Secesber 16, 1969, and 
March 26, 1970, througn a corporetioa called U. S. Antenna Corporetion 
(BSAC) formed on ieceaber 16, 1969 by the principal or principals of 
Hanatee Cablevision. In order to determine what ection, if any, the 
Comission should take, we need answers to tne followings questions: 


"2. Did Manatee Cablevision, USAC, or any one construct fceder truok 
or distribeuaton cable on or after Uctoter 7, 1969, and particularly 

on or after becasber 16, 1969, for the putpose of providing CATV service 
(i.e., did not bury cable or $nstall clectronic sear aud pedestals) to a 
trailer or wolile hoze park known as El Zancho Village or 21 Kancho 
Hobile tione Park er to one known as Colf Lakes “obile Estates? 


“Pron a draving, attached to the pleadings, it appearc that the nobile hone 
parks where the work was allexedly perforued are located within an area 
bounded by Cortez Koad, 34th Street, We, 57th Avenue, Wo, and 30th Street, W. 


sone construction during this period occurred, ascertain: 


. What vas the nature of the work? 
when wes it commenced and when conpleted? 
If energized, when did tits eccur? 
If CATV service is now being provided, when cfd such 
service conmeaca? 
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“oc, Were any CATV distribution facilities which had heen constructed but 
not encryized on or before October 6, 1953, first enerz;ized after 
October 6, 19697 I£ wo: 

1. Where are, the facilities located? 

2. then was constructioncconpleted? 

3. When were the facilities first energized? 


"Dp, Do any persons in either robile hone patk receive CATV services? 
{£ so: A abe : 


1. What is the nace of the company fron whom they receive services? 
2. \ihen was service comvenced? 


"Tt should be noted thet we arc not interested in the installation of drops 
fron cable which had been constructed and energized on or before Uctobder 6, 
1963. 

4 Ciagrem io atteched which may be helpful in your investigation.” 

This natter is in hearing and curing the course of the investigation, no 
contact should bo mace with any cf the parties of interest; d.e., the 


Manatee Cablevision, U. S$. Antenna Corporation or the General Telephone 
Company, which is the party of interest. 


J. Patrick Scanion 


Attselueent 


JPScanlon:se/feb 


ee: Inv. & Cert. Branch (Pulled) 
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- UNITED STATES GOVERNMENT 


Memorandum — sx 


Reference File No. 1400/WX-870 
at od 


Chicf, Field Offices Division (PATE:,April 8, 1970 


rep CNEEEDNES aid 
Si Gave 


a) ware -Oineaom ln) 


apR 19 1970 
2 ‘3. uh ZAY 


Marine Supervisor, Tampa, Florida 
Manatee Ca>dlevision 


On April 6, 1970 John L. Theimer and. herein R. oe Jr. conducted the 
investigation as requested and the following information was obtained: 


(1) The mobile home parks, El Rancho Village Mobile Home Park and Golf 
Lakes Mobile Estates, are not within the area bounded by Cortez Road, 34th 
Street, W., 57th Avenue, W., and 30th Street, W. per the memorandum. 


(44) Mr. Lynn Gilmore, manager of Golf Lakes'Mobile Estates, 5050 Sth St. E., 
Bradenton, Florida stated that Mr. E, J. Vehnekamp, Special Representative 
for Manatee Cablevision had negotiated a contract, dated January 1970, for 
U. S. Antenna Corporation, signed by Mr. William E Langendorf, General 
Manager U. S, Antenna Corporation, for U. S, Antenna Corporation to install 
underground feeder cable within the park, U.S, Antenna Corporation-.agreed 
to attach its feeder cable to Manatee Cablevision Corporation's feeder line 
when Manatee Cablevision Corporetion lines extended to the park areca -- no. 
reference to MATV operation, At the present time the underground feeder 
-eable is installed within the park area only with no connections (drop lines) 
to the individual trailers. (Exposed pedestals gives evidence of completed - 
work.) The work was commenced about the first of the year (U. S. Antenna 


‘ Underground Construction c/o Elmer Harness, P. 0, Box 5665, Sarasota, Fla. ) 


(4i1) Mr. Robert Frederick, manager for El Rancho Village, 508 44th Avenue 
East, Bradenton, Florida 33505, stated that U. S$, Antenna Corporation had 
installed underground feeder cable, on his company! s property, which will be 
eventually attached to Manatee Cablevision Corporation's feeder line, when 
said line is extended from the Southern High School area approximately one 
mile distant. The construction was commenced in February 1970 and completed 
on or about the first of March, The underground feeder cable is not connected 
to the trailers nor extended beyond private property. Posted on the office 
bulletin board is a notice signed by U. S. Antenna Corporation of construction 
of cable television within the El Rancho Village, listing the telephone number 
746-5368 (U. S. Antenna Corporation). 


Answers to specific questions: 


A. During the period that inquiries were Soins conducted, for compliance by 
Manatce Cablevision within the area specified in the memorandums it was 
determined that G'TEC has been expanding its operation. Three subscribers are 
now receiving service from G'TEC, one in September 1969 and two in November. 
1969 immediately after cable construction in the area, (Note: It could not 


Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 


: Manatee Cablevision ? =< Page 2 
be determined if said construction was fecder, distribution cables or drop 
line construction without contacting the parties of interest.) Additional 
information indicates that new or replacement feeder cable construction may 
also have been constructed. (See map attached to the memorandum dated 
April 3, 1970.) Manatee Cablevision's outlets were constructed either the 
latter part of 1968 or the first part of 1969, All construction was stopped, 
in the area, prior to October 7, 1969. G'TEC has increased its activity in 
this area and if Manatec Cablevision resumes operation the number of subscri- 
bers available will be greatly diminished. : 


sereemgenee ge an 


B. 1. Underground feeder cable construction on private mobile home park 
property only. 

2. The work was commenced during the first of 1970 and the work has 
not been completed. No drop line installed nor facilities to 
operate either as MATV or CATV system. 

3, Not energized. 

4, No CATV in operation. 


1. Information obtained establishes that G'TEC is serving new sub- 
ecribers after recent construction in the area. The area is located 
within Cortez Road and 57th Avenue. It is impossible to ascertain 
if said construction consisted of new or replacement feeder/distri- 
bution cable or installation of drop lines. 

2. Construction after the first of September 1969 by G‘TEC. 

3. Service to the new subscribers on or after September 1969. 


D. land 2. Neither of the mobile home parks receive CATV service. 
Supplementary questions: 

(a) There is no evidence (information obtained from the mobile home parks! 
managers) that the cable facilities are supposed to function as a MATV system, 


nor installed facilities to support this claim. 


(b) It was reported that the feeder underground cable connects the two parks 
together. 


(ce) All construction, as it currently exists, is underground except for 
exposed pedestals. 


(dé) The two trailer parks, El Rancho Village Mobile Home Park and Golf Lakes 
Mobile Estates, would have a potential of approximately 1500 subscribers. El 
Rancho Village Mobile Park manager was quoted a fee of approximately 5 dollars 
depending on percentage of subscribers utilizing service in the park. Golf 
Lakes Mobile Estates users have not received price quotations. ‘If ardwhen © 
service commences the fee will probably be paid to U. S. Antenna Corporation 
although Manatee Cablevision has been conducting negotiations. ; 
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In the Matter of 

Petition by Manatee Cablevision, Inc., 


to stay construction and operation of 


) 
) Docket No. 18610 
) 

CATV distribution facilities in Manatee ) 
) 
) 
) 


County, Florida, by General Telephone 
System, General Telephone Company of 
Florida and GT&E Communications Inc. 


To: The Commission. 
‘ REPLY TO OPPOSITIONS 


The General System companies, by their attorneys, 
submit herewith their reply to the opposition of Manatee 
Cablevision, Inc., and to the untimely opposition of the 
Commission's Common Carrier Bureau in connection with the 
request of the General System companies for a reopening 
of the record in the above proceeding and for other relief. 
Both the Bureau and Manatee Cable prcpose denial of the 
General System companies' petition. 

The Bureau's Opposition 

Turning first to the Bureau's opposition, it is to 
be noted that the investigatory reports attached thereto 
provide further proof of the validity of the charge which 
the General System companies have made ~-- that Manatee 


Cable has constructed CATV facilities in direct violation 


of its representations to the Commission. The Bureau 
does not attempt to minimize the seriousness of Manatee 
Cable's conduct. Rather, the Bureau's position .is 
threefold: (a) relying on a previous order of the 


Commission in this case, the Bureau asserts that it 


would be “inadvisable.to introduce new issues" into 


the proceeding; (b) that the General System companies’ 
allegations are relevant to the "ancillary" stay orders 
and not to the issues in the proceeding; and (c) that 
the Commission has "more appropriate alternative courses 
of action" to deal with the charges contained in the 
General System companies' petition. On all three scores 
the Bureau misses the mark. 

As to the first, the Commission did previously 
deny a GTEC request that issues be included in this pro- 
ceeding to determine whether an application of GTEC for 
214 authority should be granted. The Commission denied 
that request because of the delay which would be occasioned 
as a result of the rule-making proceedings then pending in 
Docket No. 18509. Manatee Cablevision, Inc., 20 F.C.C.2d 
934 at 935 (1969). It was not, however, the delay which 
would have been occasioned simply by hearings on the re- 


quested issues which caused the Commission concern as the 


1 \ 
Bureau would imply and, even had it been, that would not 


justify dismissing out. of hand the conduct with which the 
Commission is now confronted. 

The General System companies agree, in part, with 
the Bureau that the requests contained in their petition 
are somewhat ancillary to the present issues. It was for 
precisely that reason that the General System companies 
urged the inclusion of three new issues. It is to be 
noted <gain, however, that Manatee Cable's conduct is 
clearly relevant to the question of what action the Com- 
mission should take in view of its findings on other is~ 
sues. 

What the Bureau has in mind by its final point -- 
that, even though Manatee Cable has reneged on its repre- 
sentations to the Commission, the Commission has more 
“appropriate alternative courses of action" available tc 
it -- evades us. Certainly the Bureau does not suggest 
what those courses of action might be. Since no violation 
of a statute or of a Commission rule or order is involved, 
the Commission cannot rely on its usual powers -- e.g., 
fine, forfeiture or show cause order -- to ensure compli- 
ance with its directives or to penalize the wrongdoer. 
I/ it us te be noted, moreover, that the Bureau in that 


instance supported the request of GTEC and was not concerned 
with delays which might then have been occasioned. 


q7 


The Bureau's inclination simply to dismiss Manatee 
Cable's derelictions out of hand is, we submit, inexplicable 


in view of the Bureau's knowledge that an investigation 


conducted by Commission personnel supports the General 
System companies’ position. Perhaps, in view of the some- 
what ambiguous content of portions of the investigative re- 
port, the Bureau believed that GTEC may also have violated 
the terms of the stays here involved. To put that concern 
to rest -- if concern there be -- there is attached hereto 
the affidavit of Sidney Fleishman, Chief Engineer of GTEC, 
who, in clear and uneguivocable terms and of his own per- 


sonal knowledge, asserts that GTEC has not constructed ~ 


L/ 
facilities in a manner violative of the terms of the stays. 


Manatee Cable's Opposition 


Manatee Cable's opposition is conspicuous because 
2/ 
of the information which it does not provide. Why, for 


17 Mx. Fleishman's affidavit does disclose that construction 
by GTEC was carried out in the City of Bradenton following 
the issuance of the initial stay order. The circumstances 
under which that construction occurred were fully set forth 
in GTEC's "Statement In Response To Memorandum Opinion And 
Order" filed with the Commission on October 9, 1969. 


2/ Manatee Cable relies in’ large measure upon a letter sent 
by its counsel to Chairman Burch on April 3, 1970. The April 
10, 1970 response of counsel for the General System companies 
is, accordingly, attached hereto and incorporated herein by 
reference. As a footnote to those letters, it is to be noted 
that the pole attachment agreements for Manatee Cable dis- 
cussed there (which in no way relate to the present litiga- 
tion) were mailed to Manatee Cable on April 17, 1970. 


example, did Manatee Cable's principals use dummy 


incorporators and a dummy address for U.S. Antenna 


Corporation? Why was an attempt made by Manatee 
Cable to mask the association of USAC to it? It is 
not, of course, difficult to invent an alleged jus- 
tification for conduct -- here, that "MATV"” facilities 
were constructed -- but it does take some imagination 
to explain away facts which are immutable. 

Turning to the "MATV" rationale, the reports 
attached to the Bureau's pleading and the letter at- 
tached hereto both disclose that the trailer parks 
which are involved have no intention of receiving what 
Manatee Cable refers to as "MATV" seceSe The affi- 
davit of Langendorf attached to Manatee Cable's pleading 
indicates in quite oblique terms that receiving equip- 
ment may have been ordered. It is fair to ask, under 
the circumstances, when and from whom was such equip- 
ment ordered. 

| Moreover, even had such equipment been ‘ordered 
long ago, the distinction which Manatee Cable seeks to 
draw is meritless on its face. In this regard, the Com- 
mission must appreciate that the trailer courts involved 
I7 No attempt is made by Manatee Cable to explain eae 


Construction which did not occur in the trailer parks. 
See Ex. 5 to the General System companies' instant petition. 


are operated by private entrepreneurs who simply provide 
services and space to be rented by, owners of trailers. 
Whether or not the cable facilities installed in such 
parks are self-contained and include their own receiving 


equipment, they are nevertheless CATV systems as defined 


in section 74.1101 of the Commission's rules and regula- 
1/ 
tions. By constructing such facilities, whatever they 


be termed, Manatee Cable breached its commitment to the 
Commission. 

The other principal assertions of Manatee Cable are 
answered by the attached letter. Only a few additional 
points need to be made. Manatee Cable asserts that the 
“appropriate county authorities" determined that USAC did 
not have to obtain the same type of license as CATV com- 
panies obtain. We note first in this regard that USAC 


aid not even seek a license from the county until after 


j/7 Manatee Cable seeks to hide behind counsel's advice 

Jn this regard and in doing so has clearly waived its right 
to claim that communications between it and counsel are 
privileged. If the Commission were otherwise inclined to 
accept xeliance on counsel's advice, it should do so only 
after determining the extent to which Manatee Cable dis- 
closed the precise nature of its,plans to its counsel. We 
submit, in any event, that Manatee Cable was searching for 

a way to "get around" its representations. That counsel 

may unwittingly have aided it should not excuse such conduct. 


it became aware of the General System companies' in- 
vestigation of its netivitcileg 7 eeeeeey Manatee 
Cable has not provided evidence, and we submit that 
it could not do so, that the county authorities were 
realistically even consulted about the type of license 
required, wholly apart from the question of any actual 
determinations which such authorities may nave made 
thereon. Similarly, Manatee Cable provides no factual 
support to show that county authorities even considered 
the question of whether USAC required a franchise and, 
we submit, they did not. 

Furthermore, Manatee Cable is attempting to create 
meaningless distinctions. Manatee Cable's so-called 
“voluntary commitment" was not tied into its county 
franchise, nor did that commitment make any reference 


to construction on private property. Even accepting all 


of what Manatee Cable has said, its conduct (or that of 


its agent, USAC) is in clear violation of its commitments 
to the Commission. 

Before concluding, it is necessary, in view of the 
content of. Manatee Cable's opposition, to mention two 
fundamental background facts: 

It 1s alleged on information and belief that USAC did 
not apply for its license until after March 25, 1970. See 


q IV of Ex. 2 to the General System companies's petition 
herein. 


First, the present injunction against 
construction of CATV facilities came about 

as.a result of Manatee Cable's request and 

its subsequent commitment not to construct 

as the quid pro quo for maintenance of the 

stay. ; 

Second, as a part of the relief re- 
quested in the present matter, the General 

System companies have urged that the out- 

standing stays be lifted -- indeed they 

would have lifted last October but for the 

commitment which Manatee Cable then made and 

has now so flagrantly ignored. 
The General System companies trust, in view of these 
considerations, that the Commission will not be misled 
by Manatee Cable's charge that the General System com- 
panies seek to bring about aetay.” 

Manatee Cable used the Commission's processes 
to further its own financial position and then engaged 
in subterfuge to conceal the fact that it was turning 
its back on those processes whith imposed restraints 


upon its own activities. If Manatee Cable is permitted 


17 The General System companies are unable to answer, 
Since they are unable to understand, the allegation of 
Manatee Cable (page 6) that only the General System 
companies are aided by delay. oer 


to escape the consequences of its conduct with impunity, 
the Commission will only invite additional encroachments 
into the validity of its processes. 
WHEREFORE, the Commission. is again urged to grant 
the relief requested by the General System companies. 
Respectfully submitted, 


GENERAL TELEPHONE ‘& 
ELECTRONICS CORPORATION 


GT&E COMMUNICATIONS INC. 


By 
George E. Shertzer 
730 Third Avenue 
New York, New York 10017 


David H. Lioyvd 
Arnold & Porter 

* 1229 - 19th Street, N. W. 
Washington, D. C. 20036 


Their Attorneys 


GENERAL TELEPHONE COMPANY OF 
FLORIDA 


James W. Ault 
P. O. Box 110 
Tampa, Florida 33601 


David H. Lloyd 
Arnold & Porter 


April 23, 1970 Its Attorneys 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


AFTIDAV.T OF SIDNEY FLEISHMAN 

SIDNEY FLEISHMAN, being duly sworn, deposes and says: 

1. Iam the Chief Engineer for GI&E Communications Inc. ("GTEC"). 
I have held this position since March, 1968. In this position I am respon- 
sible for sll of GTEC's construction in the State of Florida and elsewhere. 

2. I:know, of my own personal knowledge, that GTEC has not under- 
taken any construction in the unincorporated portion of Manatee County, Florida 
since August 13, 1959 except rockin installation of drops from distribution 
facilities energized prior to August 4, 1969 and some rearrangement of a 
limited portion of one trunk cable, energized prior to August 4, 1969, 
necessitated by right-of-wey problems. 

3. I know, of my own personal knowledge, that GTEC has not under- 


taken any construction in the City of Bredenton, Manatee County, Florida since 


August 13, 1969 except for the installation of drops from distribution facili- 


ties energized prior to August 4, 1969 and approximately 32,000 feet of cable, 
poth distribution and trunk, constructed in the period September 12, 1969 to 


October 3, 1969, which distribution and trunk a has not been energized. 


eo. Woe Qoneie 


Sworn to before me this 


2lst day of April, 1970. 


fy 


t 


Ca Lh soled pf ‘Vitele +) oor Ses 
DOHALD P. hcCORMEG 
Notary 
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F.C.C. 70-459 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Waseinaton, D.C. 20554 


In the Matter of 

Perrrion py MANATEE CABLEvISION, INc., TO 
STAY CONSTRUCTION AND OPERATION OF 
CATV pisTRIBUTION FACILITIES IN MANATEE 
County, Fua., sy GeneraL TELEPHONE 
System, General TeterHone Co. oF 
rom anno G.T. & E. ComMUNICATIONS, 
NC. 


Docket No. 18610 


- APPEARANCES 


Manateo Cablevision, Inc., Thomas N. Dowd and W. Theodore 
Pierson, Jr. (Pierson, Ball, and Dowd) ; General Telephone & Elec- 
tronics Corp. and G.T. & E. Communications, Inc. David H. Lo 

Telephone 
é . 


(Arnold and Porter) and George E. Shertzer; General 

of Florida, David H. Lloyd (Arnold and Porter) and James W. Ault; 
Chief, Common Carrier Bureau, Edward R. Wholl; Acting Chief, 
Cable Television Bureau, Frances V. Peck and William H. ohnson. 


Decision 
(Adopted April 29, 1970) 
By rae Coarission : CosracIssioNER BARTLEY ABSENT. 


BACKGROUND 


1. The Commission requires common carriers to secure certificates 
of convenience and necessity pursuant to section 214 of the Communi- 
cation’s Act of 1934, as amended, before they may construct or operate 
channel distribution facilities for the Purpose of providing service to 
CATV operators. General Telephone of Cali; et al., docket No. 

affd. on nom, General 


. 


842 Federal Communications Commission Reports 


GT. & E. and its affiliates engaged in anticompetitive conduct. and 
acted in circumvention of section 214 of the Communications Act and 
our decision in docket No. 17333. 

9. In 2 “Memorandum Opinion and Order” and “Order To Show 
Cause,” 18 F.C.C. 2d 812, released: August 4, 1969, we held that the 
General System companies, incl uding GF, were bound by the decision 
in docket. No. 17333, and designated # hearing on several issues which, 
as modified by the Review Bourd (20 F.C.C. 2d 524 released Nov. 20, 
1969), are as follows: 

(a) To determine all the facts and circumstances surrounding : 

(1) The negotiations and discussions for pole attachment agree- 
ments by and between Manatee Cablevision on the one hand and 
General Telephone Co. of Florida and Florida Power & Light Co. 
on the other hand; 

(2) The negotiations and_ discussions for pole attachment 
agreements by and between GTEC and its pasteceears on the 
one hand and General Telephone Co. of Florida and Florida 
Power & Light Co. on the other hand; 

(3) The policies and practices of General Telephone Co. of 
Florida and Florida Power & Light Co. including any agreement, 

ent, or understanding express or implied between them, 
relating to the use of utility poles by CATV systems; 

(4) The relationship among General Telephone & Electronics 
Corp., General Telephone Co. of Florida, TEC, and Florida 
Power & Light Co.; 

(5) The present and pro plans or actions of GTEC 
and/or General Telephone Co. of Florida with respect to che 
construction and operation of CATV distribution acilities in 
Manatee County, Fla. ; 
rz spate acquisition of CATV systems in Manatee County by 

bs OF 

(3) To determine whether in view of the relationship ee Gen- 
eral Telephone & Electronics Corp., General Telephone Co. of Florida, 
and GTEC, and the Florida Power & Light Co. and the evidence 
adduced pursuant to issue (a) above, the proposed actions by GTEC 
and General Telephone Co. of Florida are such as to require prior 
certification by the Commission under section 214(a) of the 
Communications Act; 

(c) To determine whether the actions of General Telephone Co. 
of Florida, GTEC, and General Telephone & Electronics Corp., acting 
alone or in concert with others vis-a-vis Manatee Cablevision are anti- 
competitive and monopolistic in nature, in contravention of the 
Communications Act or otherwise contrary to the public interest; 

(d) To determine whether in light of the evidence adduced pursuant 
to the foregoing issues, the General eteptone Co. of- Florida, 
G.T. & E. Communications, Inc., and General Telephone & Electronics 
Corp. jointly or severally, should be directed to cease and desist from 
peowts ATV facilities or service within or to Manatee County, 

3 on 


(e) To determine whether in light of the foregoing any other action 
should be taken by the Commission and the nature thereof. 
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3. G.T.&E.,GTF, GTEC, Florida Powe: 

Cablevision, the Common Carrier Bure 

(now Cable Television Bureau) were made i Proceeng: 
The burden of proof for issues (a) (2) an (a) &) was placed upon 
GTF and FPL, for issues (a) (4), (a) (5), and (@ (6) on G.T. & E., 
GTF and GTEC; and for issues (a)(1), (b) and (°} on Manatee 
Cablevision. Since seo eee was found to be essential, the hearing 
examiner was directed to certify the record immediately upon closing 


to the Commission for decision. 
4, The show cause order prohibited the General System companies 


from placing into o ticn in Manatee County any CATV distri- 
bution facilities pending the resolution of the instant proceeding or 


until they secured a certificate of public convenience and mere 


saboeqoeny by an order released on September 12, 1969, 19 F.C. 
9d 647, the Comniission extended the prohibition to include the con- 
struction of any additional CATV distribution facilities in Manatee 
County by the General System companies without first obesining 

a section 214 certificate. The continued operation of only those CA 
distribution facilities in Manatee County which had been completed 
and had been placed in operation prior to August 4, 1969 (the release 
date of the Commission’s order initiating this proceeding) was: per- 
mitted. In order to insure that the status quo would be maintained 
ing the pendency of this proceeding, the Commission issued an 
emorandum Opinion and Order,” 19 F.C.C. 2d 951 on 
October 6, 1969, which conditioned the maintenance of its stay order 
against the General System companies upon an agreement by atee 
Cablevision that it would not construct, operate, or place into operation 


distribution fecilities (except fo: ing drops) which 
none = relaase date of the 


October 6, 1969. 
ings were mag Examiner David I, Krau- 
18, 1 i, and 26, and. 


vides telephon 

final report in doc 

appropriate order in this p 

——— 

war ny oe permitted to withdraw aa a party by “Onder,” 20 F.C.C. 24 523, released 

Ov. 969. ' 

Proposed ‘ings 21, 1970, General §; companies, 

x st Carrier Sutera, and ans pera re pares. Reply 
1970, the Common Carrier Bureau and on Feb. 16, 5 
Cadie 8g panies. 

companies also 
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HISTORY OF MANATEE CABLEVISION, INC. 


6. Manatee Cablevision was incorporated in March 1965 by E. J. 
Vehnekamp, C. T. Jones, Jr., and William Bryant, with each of the 
three principals owning 200 shares of stock. In January 1968, Cisco, 
Inc., 2 corporation engaged primarily in installation work for tele- 
phone companies, purchased a five-sixth interest in Manatee Cable- 
vision. Vehnekamp retained a one-sixth interest and his position as 

resident of the company. Thereafter, during May 1969, Richard Ss. 
horn acquired all of the corporate stock and he became president 
of Manatee Cablevision. 


THE RELATIONSHIP AMONG THE GENERAL SYSTEM COMPANIES 


7. G.T. & E. is a publicly held corporation which functions as a 
holding company exercising control over a number of subsidiaries 
including GIF, GTEC, and the G.T. & KE. Service Corp. These sub- 
sidiaries are known collectively as the General System. G.T. & E. 
owns all of the common (voting) stock of GIF * which is the largest 
non-Bell telephone company operating in the State of Florida. GIF 
provides 2 communications common carrier service to 148 communities 
in nine counties, and its service area encompasses Manatee County. 

8. GT. & E. elects GTF’s board of directors, and the board in turn 
elects the company’s officers. The principal officers of G'TF are: Fred D. 
Learey, president; Eugene I. Pengicy: vice president, operations; 
Raymond FE. Dolar, vice president and controller; Norman M. Shenk, 
vice president, revenue requirements; Paul E. LeBlanc, vice president, 
operations’ staff; Donald A. Brown, secretary and treasurer; an 
James W. Ault, general counsel. The directors of G'TF are: George F. 
Baughman, Maurice M. Condon, Phil Dross III, G. R. Griffin, R. D. 
Jackson, Fred D. Lenrey, P. Scott Linder, H. C. Macfarlane, Donald C. 
Power, Byron C. Shouppe, Tom B. Swann, and James W, Walter. 
Donald C. Power is also chairman of the board of directors of G.T. & E. 
and G.T. & E. Service Corp., and a director of GTEC. In addition, 
two directors hold positions with other General System companies. 
Mr. Raymond Dolar (vice president, operations), Mr. Paul LeBlanc 
(vice president, operations staff), and Mr, James W. Ault (general 
Sanat) were formerly with G.T. & E. Service Corp. 

9. GTEC, which was incorporated in 1965, is also a wholly owned 
subsidiary of G.T. & BE. It was specifically organized for, and is exclu- 
sively engaged in, the business of providing CATV service to the pub- 
lic, Consideration had been given by G.T. & E. to having its Agee ee 
operating telephone companies engage in CATV activities directly or 

rough their own. subsidiaries, but this alternative was rejected _be- 
cause of the initial uncertainty surrounding CATV regulation. Since 
1965, G.T. & E. has been actively engaged in the businesy of providing 
CATV service through GTEC. 

10. The officers of GTEC are: James J. Clerkin, Jr., president; 
George H. Gage, vice president; Wenton F. Stewart, vice president 

= 
vee Bretecred BGT: aatocks ig publicly held. This stock bas voting rights only under certain 
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and general manager; Lemuel D. Bishop, controller; Harold H. How- 
lett, secretary; Richard F. Hardy, treasurer; and Daniel McKenna, 
assistant secretary. The directors of GTEC are: Theodore F. Bro} hey, 
James J. Clerkin, Jr., John J. Douglas, Donald C. Power, and Leslie 

Warner. With exception of Mr. Stewart and Mr. Bishop all of 

'TEC’s officers are officers of G.T. & E. and the G.T. & E. Service 
Corp. All five of GTEC’s directors are also directors of G.T. & E. 
and G.T. & E. Service Corp., and three of them are officers of G.T. & E. 
and G.T. & E. Service Corp. Where an officer of GTEC is also an 
officer of the Service Corp., his salary is paid by the Service Corp. and 
prorated among all of G.T. & I.’s subsidiary operating companies. 
GTEC and G.T. & E. occu 4 the same building in New York City. 
However, GTF and GTEC ave no officers or directors in common. 

11. GTEC’s initial activities were carried on by a skeleton staff 
comprised pomardy of former employees of the Service Corp. Its 
stock is not available to the peo has never made a profit, and it 
has never paid any dividends. If GTEC were to make a Rr fit, the divi- 
dends would be paid to G.T. & E. and distributed to G.T. & E.’s stock- 
holders Rees with any income from G.T. & E.’s other subsidiaries. 
G.T. & E. has financed all of GTEC’s operations since July 1966, in- 
cluding the purchase and construction of CATV systems in the city of 
Bradenton and in the unincorporated portions of Manatee County.‘ 

12. In constructing CATV facilities, GTEC utilizes the General 
System practices which outline normal construction procedures and 
specifications, as devised by the Service Corp. All of GTEC’s'em- 
P loyees engaged in construction are instructed to read and to become 

‘amiliar with the contents thereof. Although GTEC asserts that it has 
ened from the recommended procedures, it appears that any 
modifications or new practices developed would be routed through the 
practices distribution group, which is also within the General System. 

13. G.T. & E. Service Cone wholly owned by G.T. & E., is the 
vehicle through which G.T. & E. controls the operating policies of its 
subsidiaries. All of the officers of G.T. & E. are officers of the Service 
Corp. Seven of the Service Corp.’s eight directors are also directors of 
G.T, & Ie. An expertise in certain arens is possessed by the Service 
Corp. and its function is to offer assistance and advice which would 
not. otherwise be available to G.T. & E.’s operating subsidiaries. The 
operating companies in turn make an effort to keep the Service Corp. 
apprised of developments and trends which might be of interest or 
have application to the activities of other companies in the General 
System. Since the Service Corp. is not income-producing, its expenses 
are fully allocated among each of the subsidiary companies. 

14. The Service Corp. formulates uniform operating policies for the 
General System and assists in their practical applications. It ‘also 
coordinates the assignment of top level management personnel through- 
out the entire General System. Under its contract with GTF, the 
Service Corp. provides the following categories of service: General; 
accounts AST reports; finances; financial and statistical analysis; issue 
and sale of securities; insurance; pensions and benefits; marketing and 


«Bradenton, an incorporated city, is the county seat of Manatee County. 
22 F-C.C. 2d 
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sales; organization and personnel; commercial and operations; plant 
and engineering ; public relations and advertising; taxes; and such ad- 
ditional services as the Service Corp. may be able to provide and GTF 


ma; rire. 

ib. While the Service Corp. formulates a policy for use throughout 
the General System, the General oe companies assert that uni- 
formity of practical application by the subsidia operating companies 
is not expected. Thus, it is contended that GTF has full authority to 
operate in accordance with the best interests of the area it serves; und 
that although GTF personnel give due consideration to the Service 
Corp.’s recommendations they rely on their best judgment in determin- 
ing the proper course of action. GTF also asserts that it does not have 
to explain or justify any departure from the recommendations of the 
Service Corp., although it would ordinarily advise the Service Corp. 
of the action it proposed to take. 

16. From our examination of the evidence of record we are per- 
suaded that in actual practice G.T. & E.’s subsidiaries do not have the 
degree of autonomy which they claim. For example while GTF as- 
serts that it need not explain departures from Service Corp. recom- 
mendations, its president could not state whether GTF ever 
departed from recommended action. Another GIF witness was un- 
able to recall one instance where a Service Corp. recommendation, once 
aoe was thereafter abandoned as unsatisfactory. Moreover, since 
G.T: & E. owns 100 percent of the voting stock of GTF, the parent 
corporation would be able to exercise its voting rights to change operat- 
ing policy in the event of an untoward departure. We, therefore, con- 
clude that the Service Corp.’s recommendations are genezally adopted 
and followed by the subsidiary companies. 


THE RELATIONSHIP AMONG THE GENERAL SYSTEM COMPANIES AS IT RELATES 
TO CATV 


17. Prior to 1965, G.T. & E. and its subsidiaries primarily confined 
their CATV activities to pole attachment agreements with inde- 
pendent CATV operators. In 1965, after a reappraisal of General 
System’s CATV policy and a determination that CATV represented 
a potential source of competition, the Service Corp. recommended that 
the operating companies develop and file tariffs for CATV channel 
distribution facilities. The Service Corp. also advised the o eratin 
posters that leasing pole space to CATV operators i of tota 
CA distribution facilities was inconsistent with its view that 


CATV was a communications service to be offered by the local tele- 


phone company. In March 1965, the General System's CATV pony 
was to aggressively market CATV distribution facilities. While the 
General System companies would continue to honor existing pole at- 
tachment agreements, they were to limit extensions of the agreements 
and to negotiate new pole attachment agreements only as a last pos- 
sible alternative. 

18. After GTEC was organized, the Service Corp. instructed the 
subsidiary operating telephone companies to explore CATV market 
opportunities within their respective service areas. The operating com- 
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panies were not to offer CATV service,® but only to narrow down the 

ble areas of investment for GTEC and to forward all relevant 
information concerning any CATV opportunities to the Service Corp. 
and GTEC. In connection with this project, the Service Corp. prepared 
a CATV marketing guide which set forth the basic steps that the 
operating companies were to: follow in order to ascertain CATV po- 
tential and to assist GTEC in Ueveloping that potential. 

19. GTF adhered to the poly set forth in the marketing guide. On 
July 26, 1965, it informed the Service Corp. that it had filed a CATV 
channel service tariff and had made a study of potential CATV lo- 
cations. Venice, Fla., was considered by GTF to havethe highest CATV 
potential within its general service area, and accordingly, the Venice - 
study was given top priority. To implement the instructions contained 
in the guide, GTF prepared and sent to the Service Corp. @ “Basic 
Plan and Cost Summary for a Community Antenna Television System 
for Venice, Fla..” as well as other information. GTF also compiled 
information with t to other potential.CATV locations and it 
collected and forwarded to the Service Corp. financial information 
and corporate details concerning ae CATV companies in Sara- 
sota, Winter Haven, and Venice. GTEC subsequently made an un- 


successful attempt to procure franchise for Venice. 


POLICIES AND PRACTICES OF THE GENERAL SYSTEM COMPANIES WITH 
RESPECT TO POLE ATTACHMENT AGREEMENTS 


20. In May 1965, GTF filed a pro sed tariff covering CATV chan- 
nel distribution facilities with the Florida Public Service Commission. 
‘At that time GIF would not Jease its utility poles for use by CATV 
operators. GTF’s officers regarded CATV operators as potential com- 
petitors and believed that it would be inconsistent with GTF’s role as 
a communications common carrier to enter into pole attachment - 
ments. They also believed that GTF’s poles could most prudently be 
used for basic common carrier purposes in the absence of attachments, 
that it would be difficult and costly to handle pole attachment con- 
tracts, and that attachment of numerous cables would be aesthetically 
unattractive. 
21. Many CATV operators believe that it is more economical to at- 
tach their own facilities to existing utility poles than to lease channel 
distribution facilities from the telephone Seman . Therefore, the 
National Community Television Association ( ‘A) entered into 
= Sete on = national rel with G.T. & E., and See whee 

to induce the General System companies to permit pole 
attachment agreements. In January 1966, the Service Corp. recom- 
mended to the operating companies that existing pole attachment 
ents be honored and that certain extensions thereof be negoti- 

ated. With respect to attachment agreements for new CATV : 
the Service Corp. ded that they be entered into pro the 
customer “makes arrangements satisfactory to the telephone company, 


S With the exception of California Water & Tel hone Co. and Western Cailfornia Tele- 
Con which provided reve i's operating st ic before part of the General 
Bystem. ane | none of G.T. & E.'s operating subsidiaries provide CATV service directly 
pal 


It appears that the opera’ companies were not reimbursed for their efforts in 
developing CATV proposals. see 2 FOO. 28 
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and others who have joint ownership to make additional attachment 
space available.” Despite G.T. & E.’s contention that its subsidiaries 
may depart from system policy, it advised NCTA that it expected its 
subsidiaries generally to adhere to this policy, although complete 
uniformity in such areas as pole attachment rates was not likely. 

22. As 2 result of the change in General System pee in part, 
because Speers from Florida CATV operators GTF modified its 
policy in March 1966, and offered to consider pole attachment agree- 
ments. From March 1966 through September 1967, GTF entered into 
such agreements with CATV operators covering Venice, Sarasota, 
Lakeland, and Bradenton. All costs for rearranging wires to accom- 
modate the CATV’s equipment were to be borne by the CATV oper- 
ator. Normally GTF will not permit any attachments to its poles until 
after a pole attachment agreement has been entered into and the re- 
quired make-ready work is completed. 

93. Eugene LL. Langley became vice president, operations, of GIF 
in 1966, shortly after the policy to allow attachment of CATV facili- 
ties to the telephone company’s utility poles was adopted. Although 
he opposed the policy, Langley did not feel that it was then appro- 
priate for him to change 2 newly instituted policy. During the summer 
of 1968, he reevaluated GTF’s pole attachment policy, and in July 
1968, he advised his personnel that they no longer had Scene to 
state that GTF would enter into pole attachment agreements. How- 
ever, not until September 18, 1968, when GIF denied an Spt 
filed by Sarasota-Charlotte Cablevision, was anyone outside of the 
Genera! System made aware of the fact that GTF was undergoing 2 
change in its pole attachment policy, From September 1967 through 
December 1968, GIF did not enter into any pole attachment agree- 
ments. During that period pole attachment agreement forms were sent 
to five CATV operators and meetings were held between GTF and 
Manatee Cablevision. No indication, however, was given to any of 
the CATV operators that GIF was undergoing a change of policy 
(see par. 64, infra). 

24. GTF’s new policy as formally enunciated in a staff memoran- 
dum dated January 20, 1969, provided that: (1) no new pole attach- 
ment agrecments would be executed; (2) existing agreements would 
be honored ; and (3) CATV companies would be permitted to expand 
their service areas 1f— 

(a) The area of expansion falls within the area described in 
the current pole Jease agreement; 

(6) The expansion is within the CATV’s franchise area; and 

(c) ‘The new area can be reached by the natural extension of 
existing lines. , 

25. Although GTF contended that there were valid technical rea- 
song supporting its decision to adopt a nonattachment policy, it ap- 
pears that its anticipated difficulties could easily have been surmounted. 
For the purpose of this decision, however, a determination as to the 
validity of GTF’s policy is unnecessary.” 
co nants dota daring, tr intent, & tht feces, Ont eree 
both channel distribution facilities and pole attachment agreements would be made avallasie 
tt amoeae Serr cael teri” & ple eaiaeaty 25 Mist soar eae 

hone company’s service area if such facilities would duplicate existing Cary facilities. 
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POLICIES AND PRACTICES OF FPL WITH RESPECT TO POLE ATTACHMENTS 


26. Except for a brief period, FPL’s policy has been to negotiate 
and enter mto pole attachment agreements with CATV operators. 
However, no more than one CATV operator may attach to a pole. In 
February 1966, the power company was faced with a situation where 
two CA systems requested pole attachment agreements to serve 
tho same area. FPL did not wish to be placed in the position of deter- 
mining which of the applicants should be allowed to use its poles and 
it instituted a freeze on the execution of new agreements which lasted 
about 6 weeks, To avoid having to choose between competing CATV 
applicants and because it wanted to be sure that the CATV operator 
would construct the system and that the people in the community 
wanted it, FPL required the CATV operator to obtain an affirmative 
resolution from the franchising authority expressing a desire that 
FPL execute such an agreement. 

2%. Generally, FPL will not waive space allocations on its poles for 
CATV systems.” When a request is made to FPL for space to attach 
CATV lines, FPL engineers make the initial inspection to determine 
what rearrangements are necessary. Nevertheless, FPL considers GIF 
to have the responsibility for making an inspection for the purpose 
of protecting its own interests. 


CATV OPERATIONS IN MANATEE COUNTY 


28. In this proceeding we are concerned with CATV activities in 
two areas: The unincorporated portions of Manatee County, Fla.; 
and the incorporated municipality of Bradenton, which is the county 
seat of Manatee County. The franchises to conduct CATV operations 
in each area were awarded by the ey body having jurisdiction 
over that area. In the negotiations with the local utility companies for 
pole attachment agreements in Bradenton and in the unincorporated 
portion of the county separate contracts for each area were generally 
contemplated. 

29. On June 17, 1965, Manatee Cablevision received an exclusive 
franchise from the Board of County Commissioners of Manatee County 
to construct and operate a CATV system in the unincorporated 
areas of the county. Manatee Cablevision planned to construct an 
aerial system consisting of 2p roximately 300 miles of distribution 
cable on poles belonging to GTF and FPL, both of which own utility 

poles in Hfanateo County. Originally, however, Manatee Cablevision 
had anticipated that it could construct 99 percent of its system using 
FPL poles, and that along many of its routes GIF poles would not 
be needed.”° Accordingly, Vehnekamp, who was then president of Man- 
atee Cablevision, Ccaaiored an attachment agreement with FPL to be 
the one of major importance. : 


* Whether thia reatriction applied to GTF’s space is not clear, 
* At the prenent time, Manatee Cablevixion contemplates only a 120-mile 
» record indicates that by the summer of 1969, 25 percent of the 
were al t with oe 
street and jes on does 
utility poles in Manates County belonged to GTF at the time of Manatee C: 
incorporation in 1965. 
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30. Vehnekamp initiated negotiations for a pole attachment: agree- 
ment with FPL in August 1965. On November 18, 1965, he submitted 
a. written request to FPL for an agreement, and in February 1966, 
Manatee Cablevision submitted to FPL an executed copy of FPL's 
standard pole attachment agreement form together with the required 
surety bond and certificate of insurance. For a considerable period o 
time thereafter negotiations were at a virtual standstill, first by reason 
of the freeze imposed by FPL upon the execution of such agreements 
and therenfter because of its insistence upon an affirmative resolution 
from the county board of commissioners specifically requesting FPL 
to permit Manatee Cablevision to attach to its poles. Upon a number 
of occasions throughout the remainder of 1966 and during 1967, the 
cable company attempted to obtain 2 resolution satisfactory to FPL. 
On November 7, 196%, 2 resolution was adopted by the county board 
stating that. it “has no objection to the effectuation of an agreement be- 
tween Manatee Cablevision, Inc., and Florida Power & Light Co.” for 
use of FPI poles but. FPL rejected the resolution as unacceptable.” 
Finally on February 8, 1968, the county board adopted a resolution 
approving the effectuntion of a pole attachment agreement. between 
Manatee Cablevision and FPL, It also canceled the franchise awarded 
to Manatee Cablevision and substituted a new CATV franchise which 
would be exclusive only until July 15, 1968, and nonexclusive there- 
after. 

31. On February 24, 1968, Vehnekamp again submitted an executed 
pole attachment agreement form to FP. This agreement was executed 

y R.C. Fullerton, the executive vice president of FPL. C. A. Adomat, 
the area division manager for FPL, called Vehnekamp and advised 
him that the contract had been executed. The testimony Is in conflict, as 
to what thereafter occurred, To the best of Adomat’s recollection 
Vehnekamp asked him to hold the contract because of certain problems 
which Manatee Cablevision was experiencing. To the best of Vehne- 
kamp’s recollection he did not tell Adomat to hold the contract, but 
understood that the contract would be unavailable for delivery until 
the CATV system fulfilled certain unspecified and undisclosed con- 
ditions. It is undisputed, however, that the contract never was delivered 
and that it was subsequently voided by FPL. 

32. Prior to the time that the county board canceled Manatee Cable- 
yision’s exclusive franchise, the cable operator apparently became con- 
cerned that some adverse action might be contemplated. A reevalua- 
tion of its construction plans was therefore undertaken and, in order 
to convince the county authorities of its sincerity, Manatee Cablevision 
entered into a turnkey contract with Spencer-Kennedy Laboratories 
(SEL) in January 1968, for 2 CATV system. The five-sixths of Mana- 
teo Cablevision stock owned by Cisco, Inc., was pledged to SKL as 
security, Cisco, Inc., was hired by SKL as a subcontractor. Since all 
efforts for permission to attach to existing utility poles had been 
unsuccessful, it was anticipated that. SKL would commence with the 
construction of an underground system but would shift to aerial con- 


— 


The language of this resolution was fdentical to that contained in a gubsequent 
resolution concerning the CATV xystem in Bradenton opcrated by Bradenton Cablevision 
which wax uccepted by FPL without objection. 
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struction as soon as pole attachment agreements could be negotiated. 
By the middle of May 1968, 12 miles of underground cable had been 
constructed. Finencia] and other problems, however, caused Manatee 
Cablevision to @ scontinue operations and to close its offices in mid- 
July of that year.™ For a better understanding of the events which 
occurred thereafter a discussion of the CATV operation in the incor- 
porated city of Bradenton is necessary. 

33. A nonexclusive franchise to operate a CATV system had been 
awarded by the city officials of Bradenton on January 25, 1967, to 
Bradenton Cxblevision."* It entered into a pole attachment agreement. 
forthe city with FPL in March 1967; and for “Bradenton and vicinity” 
with GTF in June 1967. When the cancellation of Manatee Cable- 
vision’s exclusive franchise for the unincorporated area of the county 
became effective on July 15, 1968, the Manatee County Board of Gom- 
missioners took action looking to the award of a nonexclusive franchise 
covering this area to Bradenton Cablevision. On July 23, 1968, Braden- 
ton Cablevision was awarded a franchise for the unincorporated area 
of Manatee County. : 

34. Bradenton capierision was one of the systems investigated by 
GTEC for the purpose of determining its potential and whether ac- 
quisition of the system should be attempted.’* The marketing director 
of GTEC, Lyle Abbott, visited Florida in May 1968, in order to obtain 
firsthand details concerning the operation: of this and .octher CATV 
systems operated by Sarasota Cablevision in the State. In these ac- 
tivities, he was assisted by certain personnel in the marketing depart- 
ment of GIF. On August 22, 1968, GTEC was authorized by G.T.& E. 
and the Service Corp. to acquire the Florida properties, A written offer 
of purchase grad by the executive vice president, finance, of G.T, & E 
was submitted on September 13, 1968, and the offer was accepted on 
September 18, 1968. The contract for the transfer of ownership was ex- 
ecuted on November 27, 1968, and the transaction was closed on Janu- 
ary 8, 1969.2 However, GTEC advised Bradenton Cablevision that it 
would reimburse the CATV system for all construction costs, with 
certain specified exceptions, incurred after September 13, 1968.1* Thus, 
at the time Bradenton Cablevision obtained its franchise for the un- 
incorporated portion of Manatee County, the acquisition of the system 
by GTEC was under active consideration. 


The existence of these difficulties explain why Vehnekamp did not press for delivery 
of the executed FPL pole attachment a, ment. ; 
44In neveral documents introdu as exbibitx in this proceedin » the franchince in 
bed am Robert RK. Nelson, blevinion : FaROtA Cablevinion, 
. Booth, an 
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35. After Bradenton Cablevision received its franchise from the 
county, it undertook to obtain permission from both FPL and GTF 
for use of the utility poles in the unincorporated areas. A request 
to FPL for an extension of the existing agreement. to include that. area 
was made on December 21, 1968. When no response was received GTEC 
resubmitted the request on March 14, 1969, Although the resolution of 
the county board concerning the use of FPL poles stated only that-it 
had “no objection to the effectuation of an agreement” between FPL 
and Bradenton Cablevision, and this wording previously had been re- 
jected by FPL as unacceptable in its negotiations with Manatee Cable- 
vision, FPL nevertheless modified the attachment agreement on 
April 29, 1969.17 Since GTEC had already acquired the assets of Bra- 
denton Cablevision, the amended agreement was entered into with 
GTEC. Adomat of FPL knew Manatee Cable had a franchise for the 
unincorporated areas but apparently he did not consider this fact suffi- 
cient to preclude the execution of the agreement. 

36. The request by Bradznton Cablevision for permission to attach to 
GTF poles in the unincorporated areas of the county was made on 
October 30, 1968. Permission was granted by GTF’s southern division 
engineer even though no new agreement had been executed and no 
inquiry had been made to determine whether the term “Bradenton 
and vicinity” in the 1967 agreement was intended to include the un- 
incorporated portion of the county. In fact when inquiry was made, 
GTF's general counsel held that the term “vicinity” applied only to the 
“populated areas contiguous” to Bradenton. Nevertheless, attachments 
were permitted approximately 214 miles from the Bradenton city 
limits. 

37. In this connection, it is interesting to note the amicable rela- 
tionship which appears to have existed between GTF and Sarasota 
Cablevision-G'TEC in other parts of the State. In the summer of 1968, 
Sarasota Cablevision requested permission to attach to four GTF 
poles in Sarasota, Fla., and approval was granted by GTF without 
a formal agreement. Sarasota Cablevision subsequently attached to 
five additional poles in Sarasota without permission. Although the 
four attachments made with verbal approval are still in existence, 
GTEC, after acquiring the CATV system was requested to remove its 
facilities from the latter five poles. At the time of its acquisition by 
GTEC, Sarasota Cablevision was also attached to 11 GTF poles in 
Lake Wales without a formal agreement. It was not until after the 
instant litigation commenced that GTF requested GTEC to remove 
its facilitics from these poles. Nine of the ‘attachments were removed 
by November 1969, and the remaining two attachments were sched- 
uled to be removed during the course of the hearings. GIF has not 
allowed any other CATV system to attach to its poles without a formal 
agreement, and it did not grant Sarasota Cablevision verbal authority 
to attach to its poles until after GTEC became interested, in Sarasota’s 


properties. 
38. Installation of Bradenton Cablevision’s CATV system in the 


27 FPL permitted Bradenton Cablevision to uxe some of Its polcs before the agreement 
beLcreepet re becunee the residents of the area objected to the erection of additional poles 
cable system. 
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unincorporated area commenced in the fall of 1968. All work was:per- 
formed after the acceptance of G.T. & E.’s offer to purchase and, except 
for the trunk cable which ran from its head end to the city and was 
used for the Bradenton system, the construction was paid for by 
GTEC, Most of this initial construction by Bradenton Cablevision was 
strung on GTF poles, although in some instances it: erected its ‘own 
poles since permission to use FPL poles had not. yet. been obtzined. 
Despite GTF’s expressed policy against any attachments prior to the 
completion of all make-ready work, and against. any intrusion of its 
assigned space on the poles, GTEC in a number of instances was al- 
lowed to attach cable before the make-ready work had been completed 
and it, violated GTF'’s communications space and the separation 
requirements on both GIF and FPL poles. It further appears that 
GTEC received favored treatment. from GTF in other respects. GTEC 
took over Sarasota Cablevision’s properties in January 1969, but it 
did not submit the required insurance and performance bonds to GTF 
until after March 11, 1969. Despite the failure to do so, in February 
1969, GTF personnel prepared 2 rush work order and started make- 
ready work to accommodate GTEC’s cable facilities. Also, while the 
memorandum summarizing the closing of GTEC's acquisition of Bra- 
denton Cablevision recites that the assignment of all pole attachment 
agreements and the necessary consent of parties were delivered, this 
was true only with respect to the FPL agreement. As of November 26, 
1969, GTF had not consented to an assignment of its pole attachment 
agreement, although its contract with Bradenton Cablevision provided 
that such consent was a prereqisite to an assignment, and the agree- 
ment had not been assigned to GTEC. 

39. GTEC contends that it has not constructed any facilities in, 
and does not. intend to serve, any areas which are presently being 
served by Manatee Cablevision. On the other hand, Manatee Cable- 
vision contends that Sarasota Cablevision and GTEC leapfrogged 
areas of Manatee County immediately adjacent to their head end, and 
used GTF poles without a written agreement. in order to serve Bay- 
shore Gardens and three trailer parks. It asserts that. this construe- 
tion was undertaken for the primary purpose of deterring Manatee 
Cablevision from serving the same areas. 

40. GTEC has installed aerial cable in at Teast one area where 
Manatee had started underground construction, SKT had laid 2 miles 
of underground cable in an area south of Cortez Road, and west of 
14th Street. Leghorn testified that. the installation of another short 
stretch of cable would enable Manatee Cablevision to energize that 
part. of its system. GTEC admitted that it was aware of the existing 
underground cable, but since construction in that area by Manatee 
Cablevision had been halted, the cable was not. connected with other 
construction, and Manatee Cablevision did not have electronic gear 
for the enable, it believed that. Manatee Cableviston had no intention of 
activating the cable, The evidence also indicates that GTEC has strung 
30 blocks of cable north of Manatee Avenue between 51st Street. 
west and 80th Street. west. This cable is not connected to any portion of 
GTEC’s plant, and GTEC’s other construction only runs as far as 
“Ath Street. west. Manatee Cablevision contends that beyond 69th 
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Street. west, the only major concentrations of population which could 
be reached are Anna Maria, Holmes Beach, and Bradenton Beach: that 
it has received a franchise for Bradenton Beach and has applied to 
Anna Maria and Holmes Beach for franchises; that, so far as 1s known, 
there are no other applications for these franchises: and that GTEC 
has not applied for franchises to serve any of these communities. 
Since two CATV systems rarely, if ever, serve the same street or 
area, the first. to undertake and complete construction has a definite 
advantage and such construction could well serve to eliminate com- 
pene from any other system. Thus, there is 2 substantial basis 

or Manatee Cablevision’s expressed fear that its being denied access 
to existing utility poles while GTEC was accorded such access and 
was therefore xble to continue with its program of pole attachments 
creates a situation which could render worthless any franchise which 
Manatee Cablevision holds or which it may obtain. 

41. The first service by Bradenton Cablevision in the unincorporated 
areas of Manatee County commenced on December 19, 1968, in the 
Orange Grove Trailer Park. Service to Hawaiian Village was initiated 
on March 4, 1969, and to Casa Loma on June 3, 1969. When GTEC 
acquired Bradenton Cablevision, the CATV system had installed 
35.1 route miles of cable and was serving 204 subscribers in Bradenton: 
and had 7.2 route miles of enable and was serving 56 subscribers the 
imincorporated areas of Manatee County. As of the date of the hear- 
ing, GTEC had added 225 subscribers but had not activated any addi- 
tional cable in the city; and had added 269 subscribers, and had con- 
structed and activated 33.5 additional route miles of cable in the 
unincorporated areas. ¢ STEC is connected to 105 poles owned by GTF 
in Bradenton and to 292 poles in the unincorporated areas of Manatee 
County. 

42. On August 1, 1969, GTEC discontinued construction of fa- 
cilities in the unincorporated areas of Manatec County. It has con- 
tinued, however, to install drops in both Bradenton and the unincor- 
porated areas of the county. Construction in the new section of the 
city of Bradenton was terminated on October 3, 1969. 

3. Prior to the actaal award by the Manatce County Board, of 
the nonexclusive franchise to Bradenton Cablevision, Manatee Cable- 
vision and SKL, its prime contractor for the construction of the 
CATV system, became aware that such action was imminent. Since 
SKI was the pledgee of most: of Manatee *ablevision’s stock and the 
cable systenr’s maior creditor, it decided that the assumption of con- 
trol of Manatee Cablevision was necessary in order to protect. its in- 
terests. Robert Brooks was sent to Florida as SKT’s representative 
to reorganize the CATV company and to proceed with construction 
of the proposed facilities. Upon ‘arriving in Florida, Brooks imme- 
diately arranged for 2 meeting with Velhnekamp and representatives 
of EPL and of GTF to discuss pole attachments. Brooks hoped to get 
Manatee Cablevision on record as requesting vole altachment agree- 
ments from both utilities before the issuance of a competing franchise 
for its proposed service area. TTe believed that neither FPL ner GTF 
would allow more than one attachment and accordingly he was anxious 
to negotiate agreements in order to foreclose potential competition 
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even if Manatee was not prepared to proceed with construction. A 
meeting was held with FPL in July 1968, but whether this meeting 
occurred shortly before or after July 23, 1968, when Bradenton Cable- 
vision received its franchise, is in dispute. In any event, the exact date 
of the meeting is not material. The significant fact is that FPL took 
the position that there were two CATV franchises in Manatee County, 
that FPL would not undertake to choose between them and that it 
would enter into a contract with neither until both franchisees came 
toan agreement: as to which territory each would serve. As previously 
noted, supra paragraph 35, FPL took a more lenient attitude in its 
dealings with Bradenton Cablevision and GTEC. 

44. A meeting during July 1968, was also held by the representatives 
of Manatee Cablevision and of GTF.™ Prior to this time, Manatee 
Cablevision had not approached the telephone company with respect 
to securing a pole attachment agreement since it envisioned a system 
which primarily would utilize FPL poles. SKL, however, in preparing 
its quotation for a turnkey contract, expected to use GTF poles, At 
the meeting with GTF the pole lease was explained. Brooks was given 
two copies of 2 pole attachment agreement and asked to provide in- 
surance and bonds. He executed the agreements and requested SKT 
to forward bonds and insurance. The evidence of record does not. es- 
tablish that the bonds and insurance or the executed agreement. were 
ever forwarded to GTF. The evidence docs establish, however, that 
Manatee Cablevision neither pressed for finalization of the agreements 
nor initiated any further contacts with GTF during the late summer 
and fall of 1968, 

45. Both Manatee Cablevision and Bradenton Cablevision recog- 
nized that they would be unable to secure authority to connect to 
the utility poles until they settled their differences with respect: to 
the arens of Manatee County each would serve. Accordingly, the 
parties entered into negotiations with a view toward a joint venture 
or reaching some other accommodation, including the purchase by 
one CATV of the assets of the other. The negotiations with Braden- 
ton Cablevision were terminated on September 19, 1968, when Booth 
advised Manatee that he had received 2 satisfactory offer for all of 
Sarasota’s CATV properties in Florida. GTEC acquired actual contro; 
of Sarasota Cablevision’s properties, including Bradenton Television, 
during Jannary 1969. Thereafter, representatives from Manatee Cable- 
vision and GTEC met on several occasions with a view toward reaching 
an accommodation of interest, but they were unable to reach, an 
agreement. ! 

46. Prior to his acquisition of Manatee Cablevision in May 1969, 
Leghorn familiarized himself with the situation in Manatee County. 
Manatee Cablevision had only laid 18 miles of trunk line. It had no 
subscribers, had not energized any portion of its system, and did 
not have any pole attachment agreements. Leghorn knew that GTEC 
was attaching its cable to both GTF and FPL poles, and that the 
standard practice of most utilities is to enter into pole attachment 

™ Agnin there is 2 conflict with renpect to the exact dnte of the meeting. Brooks contends 


that the meeting wax held on July 17, 1096S, whereas GTF alleges that the meeting was 
held nfter July 20, 1968. mF a 
22 CC. 2 


$56 Kederal Communications Commission Reports 


agreements with only one CATV operator. Nevertheless, he believed 
he would be able to negotiate attachment agreements, at least in part 
because Vehnekamp advised him that in the July 1968, negotiations 
GTF had agreed in principle to grant a pole attachment agreement to 
Manatec Cablevision. Even if he was unable to do so and were forced 
to complete the system underground, however, he regarded Manatee 
Cablevision as espromising business opportunity. In this connection, 
Leghorn admitted that he expected to benefit from pending litigation 
involving the General System. See J'elecable Co oration, 19 F.C.C. 
2d 574 (1969). If both CATV systems were afforded an equal oppor- 
tunity to get on the utility poles, a financially attractive situation was 
pecenes in his opinion, particularly in view of the size of Manatee 

‘ounty. The General System companies contend that Manatee Cable- 
vision was a defunct corporation, and that Leghorn in effect, bought 
himself a lawsuit. 

7, Since GTEC was already constructing its system, and time was 
of the essence, Leghorn immediately took steps to negotiate pole 
attachment agreements with FPIL and GTF. He applied for an 
areawide pole attachment agreement from GTF by mailing on or 
ahout May 22, 1969, the executed copy of a standard-form pole 
attachment agreement which he found in SKL’s file, but substituted 
his name for that of Brooks and Vehnekamp who originally had 
executed the document. The request was renewed on June 6, 1969, at 
which time Manatee Cablevision also requested a limited agreement 
authorizing it to attach to poles in areas which were not being served 
by GTEC and in which GTEC was not engaged in construction. The 


requests were denied in a letter dated July 3, 1969, signed by Eugene L. 
Langley, GTF’s vice Sek foperssone Langley stated that in the 


riod since July 1968, GTF adopted a new policy under which 
it would not enter into pole lease agreements with any cable tele- 
vision company. No mention therein was made of Manatee Cablevi- 
sion’s request for a. limited number of attachments in an area where 
GTEC had not undertaken construction. 

48. Leghorn also sought to negotiate a pole attachment agreement 
with FPL. Since GTEC was using FPIL poles in Manatec County, 
and FPL had a policy of not allowing more than one CATV operator 
ona pole, Manatee Cablevision submitted a request for a limited agree- 
ment covering areas of the county not served by GTEC. Manatee 
Cablevision continued to press for an areawide agrecment, but it 
submitted the limited request in hopes of obtaining some urgently 
needed poles. During July 1969, FPL advised Manatee Cablevision 
that it was denying all of its requests for attachment; that it desired 
to avoid. attachment agreements wherever possible. PPI admitted 
that it was allowing GTEC to attach to its poles, noting that GTEC 
obviously had the financial capability of constructing its system and 
asserting that it had some question about Manatee Cahlevision’s finan- 
cial ‘ability {o construct its proposed system. Up until this time FPL 
never questioned Leghorn’s intention or ae to construct, never 
asked for additional information with respect to Manatee Cablevision’s 
finances, or raised a question with respect to its ability to furnish insur- 
ance and performance bonds as required by the standard pole attach- 
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ment agreement. Manatee Cablevision then advised FPL that it would 
enforce whatever legal rights it had, including action before the FCC 
and possibly the institution of an antitrust proceeding. On July 25, 
1969, FPL granted Manatee Cablevision a limited pole attachment 
agreement, encompassing an area within the unincorporated portions 
of the county which will contain approximately 80 miles of cable. 
Since FPI. does not allow more than one CATV per pole, areas 
already served by GTEC wero excluded. Manatee Cablevision was 
allowed access to 1,200 poles when it would achieve parity with the 
number of FPL poles occupied hy GTEC. Thereafter, Manatee Cable- 
vision and GTEC would be required to reach an agreement over 
which arens exch would serve before FPI, would permit further 
attachments by either party. 

_49. On August 27, 1969, Manatee Cablevision received a nonexclu- 
sive franchise for the city of Bradenton, and it. requested a pole attach- 
ment agreement for that area from GTF. On September 330, 1969, 
GTF offered Manatee Cablevision a pole attachment agreement iden- 
tical to that which had been given to radenton Cablevision, covering 
the city of Bradenton and vicinity. GIF interpreted the agreement 
as binding it to offer attachments only within the boundaries of 
the city of Bradenton and those populated areas contiguous to such 
boundaries, although no such limited interpretation was placed on 
the same phrase in GTF's agreement with Bradenton Ca dlevision. 
GTF asserted that it was only offering this agreement because of its 
agreement. with Bradenton Cablevision.° Manatee Cablevision also 
received the first CATV franchise for Bradenton Beach, an incor- 

rated municipality located about 3 miles from the city limits of 
3radenton. GTF refused to enter into a pole attachment agreement 
for that city pursuant to its policy of not entering into new attachment 
rreements with CATV systems. Aside from the city of Bradenton, 
Manatee Cablevision has been unable to secure a pole attachment 
agreement from GTF.”° 
50. A request to FPI for permission to attach to poles within the 
city was also made by Manatee Cablevision after the award of the 
Bradenton franchise. FPIL agreed to amend Manatee Cablevision’s 
reement to include poles within the city, but the cable system was 
limited to 1,000 poles. By October 1969, Manatee Cablevision had 
attached to only 40 poles of FPL, and none of GTF; and it was then 
serving approximately 100 subscribers. FPI. denied Manatee Cable- 
vision’s request to attach to FPL’s concrete poles although GTEC 
is attached to several such poles. Also, in its dealings with Manatee 
Cablevision, FPL has insisted that all make-ready work be completed 
before construction is begun, and that there be strict adherence to all 
separation requirements on the poles; although these requirements 
were not so diligently applied to GTEC. : 
51. Efforts by Manatee Cablevision to reach agreement with GTF 
for pole attachments outside of Bradenton have been unsuccessful. 


On Sept. 12%. 1968, GTRC agreed to purchase Snrazota Cableviaion’s propertics. and it 
subxequently axxumed its pole attachment agreement covering Bradenton und vicinity. 
On Manatee Avenne, GTEC connected its wire to FPL poles on the north aide of the 
xtreet although GTF owned poles on the south aide. GTF"x refusal to enter into 2 pole 
attnchment ngreement with Manatce Cablevision thus had the effcct of denying the latter 
necesx to any poles on that street. : 
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Since 10 to 20 percent of the unincorporated areas of Manatee County 
have only GTF poles and 10 to 15 percent have both FPL and GTF 
poles, the lack of such an agreement has placed Manatee Cablevision 
at a serious disadvantage in the construction of its system. By reason 
of GTF's refusal to allow attachment to its poles, Manatee Cablevis- 
ion has been denied access to 5 to 10 miles of its proposed CATV opera- 
tion, Also, in other areas the inability to use GTF poles will result in 
increased costs and delays in construction. 


CONCLUSIONS 


5z..The primary issue confronting the Commission is whether 
HTEC's activities in acquiring, constructing and operating channel 
distribution facilities for providing CATV service to the residents of 
Manatee oan must be certificnted by the Commission pursuant to 
section 214 of the Communications Act. Section 214 provides that : 

(a) No carrier shall undertake the construction of a new line or of an exten- 
sion of any line, or shall acquire or operate any line, or extension thereof, or 
shall engage in transmission over or by means of such ndditional or ex- 
tended Jine, unlexs and until there shall first have been obtained from the 
Commission a certifleate that the present or future public convenience and 
necessity require or will require the construction, or operation, or construction 
and operation, of such additional or extended line: * * = 


In General Telephone Company of ( talifornia, ct dl. 13 BCC, 2d 


448 (1968), the Commission held that section 214 certification is re- 
quired poor to the construction of CATV channel service facilities 


by 2 telephone company. Acquisition or construction of CATV dis- 
tribution facilities in Manatee County by either GTF or G.T. & E., 
unquestionably would have required prior section 214 certification. 
The General System companies assert, however, that the acquisition 
and construction were undertaken by GTEC, and that since GTEC 
is not 2 common carrier, section 214 is not applicable. 

53. In our “Final Report and Order” in docket No. 18509 (21 F.C. 
2d 307, at 325-326, released Feb. 4, 1970) we recognized that in fur- 
nishing CATV service to the viewing public the parent and other 
affiliated corporations of the telephone common carrier operate as 2 
unit and that such service through an affiliated company is, albeit 
indirectly, service by the telephone common carrier. In order to achieve 
the policies and_ goals therein enunciated (see par. GO, infra) we 
regarded the affiliated corporations asa single entity. Also it is well set- 
tled that the Commission may disregard the fiction of a separate cor- 
porate entity when it has been adopted or used to evade the provisions 
of 2 law. See Mansfield Journal Cov. Federal Communications Com- 
mixsion, 180 F.2d 28 (1950). In Telecable Corporation, 19 F.C.C, 2d 
574 (1969), the General System companies were ordered to cease and 
desist. from construction or operation of CATY distribution facilities 
in two Illinois communities until a certifieate of public convenience 
and necessity is obtained pursuant to section 214 of the act. Therein 
we held that “[wJhere the ownership of stock is used to dominate and 
control the subsidiary in such manner and to such extent that it be- 
comes a mere agency or instrumentality of the parent, the separate 
corporate entities may be disregarded.” Telecable, supra at 5ST. 
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4. In Telecable Corporation we found ample justification for piere- 
ing the corporate veil and treating the General System companigs 2s 2 
single entity which had nndertaken the construction of communica- 
tions facilities and was subject. to the certificaton provisions of sec- 
tion 214. The sane corporate structure and aetivities which were the 
basis for our decision in 7'elecable Corporation are present in the :in- 
stant. proceeding. Under the leadership and control of G.T. & E., the 
operating companies of General System engage in common carrier 
communications and other activities. The specific entity through which 
GT. & E. provides consultative services, makes recommendations, re- 
specting top level policy, and coordinates the activities of the various 
companies comprising the ¢ Seneral System is the Service Corp. GIF, 
GTEG, and the Service Corp. are wholly owned subsidiaries of G.T. 
& E., and there exists an interlocking of officers and directors of the 
several corporate entities of the General System to a substantial degree 
as heretofore set forth. Through its voting control G.T, & E. may 
change GTF policy, officers, and directors, and although the operating 
companies have a degree of autonomy, they must justify any departures 
from policies recommended by the Service Corp. The profits earned 
by the individual operating Subsidiaries accrue to the benefit of all 
General System stoc holders. 

5h. In light of all of the foregoing, the conclusion is inescapable that 
the General System companies function essentially as a unit mn accord- 
ance with the basic policies, practices and procedures established by 
GT. & E. Thus, when the Service Comp recommended that. operating 
telephone companies permit. pole attachments by independent CATV 
operators in January 1966, GTF adjusted its pole policies to coincide 
with this recommendation even though some of GTF's top manage- 
ment believed that such agreements were not in the company’s: best 
interests. Also, in a letter ¢ ated December 7, 1969, to the Chairman of 
the Commission, G.T. & FE. announced on behalf of all of the Gen- 
eral System companies the adoption of a new policy with respect to 
CATV pole attachments, and it is apparent that operating telephone 
companies will be Sree to adhere to that. policy. 

56, Pursuant to the policies, and directives of G.T. &-E. and the 
Service Corp., GTF gathered pertinent CATV market data which it 
routed through the Service Corp. for use by GTEC. This information 
enabled GTEC to concentrate its efforts on the areas considered by 
GTF to have the greatest CATV tentin]. With respect to the contem- 
plated purchase of Sarasota Cablevision’s properties in Florida, GTF 
made its personnel and resources available to GTEC. Telephone com- 
pany personnel assisted GITEC’s representative on his field trip to sur- 
vey the Manatee aren and GTF provided GTEC with market data 
concerning Sarasota Cablevision’s CATV systems. Thus, while. GTF 
considered CATV operators as potential competitors, GTEC was 
given full cooperation and assistance. Manifestly, such coo eration 
‘and assistance were extended because both are members of the same 
corporate family, and an operation by GTEC posed no competitive 
threat. to GTEF. On the contrary, 1 GTEC operation presented the 
means whereby a General System company would be enabled to pro- 
vide this communications service nal thereby reduce or eliminate 


the threat of competition. 
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57. After the acquisition of Bradenton Cablevision by GTEC, the 
relaxed and informal attitude in the negotiations between GTEC and 
GTF with respect to the use of the telephone poles was more consis- 
tent with the existence of a single entity rather than separate corpor\- 
tions dealing with each other at arm’s length. Approval by G'TF to 
the transfer of Bradenton Cablevision’s pole attachment agreement 
had not. been obtained but the absence thereof was of such minor im- 
portance to GTF and GTEC that the matter was ignored until brought 
to light in the course of this proceeding. Consent to the use of GIF 
poles by GTEC in the unincorporated areas of Manatee County was 
granted even though the existing agreement covered only “Braden- 
ton and vicinity.” Since GTEC concentrated on construction in the un- 
incorporated areas between January and August 1969, rather than in 
Bradenton, it. is most unlikely that GTF would have waited until 
July 1969, as it did, to obtain «. Jegal opinion from its general counsel 
concerning the applicability of the Bradenton agreement to such con- 
struction except for the fact that GTF and GTEC were affiliated com- 

sanies with 2 common interest in promoting GTEC’s CATV business. 
Violations by GTEC of GTF’s communications space on the utility 
poles were tolerated and condoned, as was GTEC’s failure to submit 
satisfactory insurance and performance bonds for 2 months after the 
Sarasota Cablevision properties were acquired. When dealing with 
other applicants for pole attachment agreements and with Manatee 
Cablevision, the rules and policies of GTF were strictly applied. 

58. On the basis of the evidence of record concerning the corporate 
relationships of the General System companies, the power of the 
parent to set and enforce policy for its subsidiaries, and the conduct 
and activities of the officers, directors, and ot her personnel holding 
responsible positions in_ the several General System companies in- 
volved in this proceeding, we conclude that with respect to the 
acquisition, construction, and operation of CATV channel distribu- 
tion facilities in Bradenton and the unincorporated areas of Manatee 
County, GTF and ¢ 3TEC must be considered as 2 single entity with 
the common goal of maintaining control over CATV operations in 
the telephone company’s service xrea. The close cooperation between 
GTF and GTEC was intended to achieve that goal and the mere fact 
that the actual construction was performed by a noncommon carrier 
arm of the same corporate structure cznnot be permitted to defeat the 
regulatory purpose and scheme underlying the equirerene that such 
construction and operation. be certificated. In order to preserve the 
integrity of section 214 of the act, the acquisition, construction, and 
operation of the CATV distribution facilities by GTEC in Florida 
must be deemed to be activities of 2 common carrier subject to the 
certification soy es of that section. 

59, Neither GTF nor GTEC has received section 214 certification 
for any of its CATV distribution facilities in Bradenton or other 
parts of Manatee County, and the public interest: requires the issuance 
of a cease and desist order. However, in fashioning that order we shall 
tnke into consideration the polic determinations announced in our 


“Final Report and Order” in docket No. 185092! whether GTEC and 


—_—— 
” Nection 214 Certificates, 21 F.G.C. 2d 307, released Feb, 4, 1970. 
we BCC. 2d 


Manatee Cablevision, Inc. 861 


GTE engaged in anticompetitive or monopolistic conduct, and the 
extent, if any, to which the General System companies gained an 
unfair advantage by reason of such conduct. 

GO. In the “Final Report” in docket, No, 18509, we held (21 F.C.C. 
zd at 325) that the public interest would best be served by preserving 
“n competitive environment. for the development and use of broad- 
band cable facilities and services and thereby avoid undue and un- 
necessary concentration of control over communications media either 
by existing carriers or others.” To insure the preservation of such 
competition, the Commission declared that, in the absence of a waiver, 
telephone companies would be excluded from engaging in the sale 
of CATV service to the viewing public in their service areas, In 
furtherance of its policy determinations, and because “of the ability 
of telephone common carriers to use their monopoly position with re- 
spect to pole lines and conduit space to potentially exclude others 
from entering into service” the Commission barred telephone common 
carriers from entering into pole line or conduit rental agreements 
with their affiliates in communities where they provide exchange serv- 
ice. However, in any case where existing CATV facilities are being 
operated by an affilinte of the telephone company, the existing service 
need not immediately be terminated, but temporary authorizations 
will be granted under section 214 on the specific condition that these 
services be discontinued within 4 years from the effective date of 
this “Report. and Order.” (21 F.C.C, 2d at 326.) Thus, the “Final 
Report” and the rules adopted therein (see sec. 63.56) contemplate 
that the telephone common carriers and their affiliated CATV ee 
tors will be given a period of 4 years to divest themselves of CATV 
systems operated in violation of the enunciated policy. However, we 

io not believe that such continued operation is consistent with the 
public interest where there is an affirmative showing of anticompeti- 
tive conduct which resulted in an unfair advantage to the affiliated 
telephone company and CATV operator. In making our determina- 
tion as to the existence of such conduct and in fashionir:g an appro- 
priate cease and desist order, we shall treat eepecarey the CATV 
operations in Bradenton and those in the unincorporated areas of the 
county. 

61. in the incorporated city of Bradenton, GTEC acquired by 
purchase 2. partially constructed system. Thereafter, additional con- 
struction was undertaken and CATV service was provided from the 
purchased and from the added facilities. However, there is no signifi- 
cant evidence that either GIF or GTEC used GTF’s position as a 
communications common carrier with access to utility poles in the 
city to take an unfair advantage of a potential competitor. During the 
yeriod when the bulk of the Bradenton system was constructed, 
Manatee Cablevision had no franchise to operate in the municipality 
and there is no indication that any other independent CATV operator 
ever xttempted to serve the city. Consequently, while we find that 
GTEC’s CATV operation is unlawful and_is inconsistent with the 
Commission’s policy as set forth in docket No. 18509, we do not: be- 
lieve that the precipitous withdrawal of the existin service is required 
in the public interest or would be advisable. We shall therefore stay 
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the etfectiveness of the cease and desist order covering the Bradenton 
operation for x period of 30 days to afford General System an oppor- 
tunity to submit an appropriate application for temporary authority 
to continue operations in accordance with the provisions of docket 
No. 18509 and the rules adopted therein. 

52. The course of conduct followed by General System in the un- 
incorporated areas of Manatee County, however, was intended to take 
advantage of GTF's control over the telephone poles and was designed 
to place Manatee Cablevision at a substantial competitive disadvan- 
tage. While GPF took 2 considerable period of time to make a decision 
on Manatee Cablevision’s request. for a pole attachment. agreement to 
cover the mnincorporated areas, and ultimately denied tho request, its 
affiliated corporation, GTEC, was accorded a far more cordial recep- 
tion. Under a pole agreement. that. covered only Bradenton and vicin- 
ity. GTEC was permitted to “leapfrog” miles from the city limits and 
te attach to 2 considerable number of GT poles in a largo area of the 
comty. No assignment of the pole attachment. agreement from 
Bradenton Cablevision to GPEC was insisted upon or even requested. 
To insure expeditious construction, GTF overlooked the requirements 
for a bond and insurance, permitted connections be fore the make-rez dy 
work had been completed, and accepted violations of its communica- 
tions space on the poles without complaint. During this period of con- 
centration on construction in the unincorporated areas, Bradenton, 
where GTEC then had the only outstanding franchise, was almost 
completely ignored. By this conduet, GTF and GTEC have effectively 
prevented Manatee Cablevision from constructing in a large portion 
of the county's unincorporated areas where there were only GTF poles 
or where there were both GTF and FPL poles and GTEC was at- 
taching its cable to FPT. poles. Such discriminatory conduct is ex- 
pressly forbidden by section 202 of the act which provides: 

ft shall be unlawful for my common carrier to make any unjust or unrenson- 
able discrimination in charges, practices, claxsificationx, regulations, facilities, or 
xervices for or in connection with like communication service, directly or indi- 
rectly, by any means of device, or to make or give any undue or unreasonable 
preference or advantage to any particular person, claxs of persons, OF locality, or 
to subject any particular person, class of persons, or locality to any undue or 
unreaxonable prejudice or dixadvantuge. 

63. On the basis of the substantial and probative evidence of record 
which supports the findings of fact set forth in this decision, we con- 
clude that GTF and GTEC took advantage of GTF'’s monopoly 
position as a communications common carrier in the area and engaged 
in anticompetitive conduct, which was designed to climinate Manatee 
Cablevision as a competitor in the unincorporated arcas of Manatee 
County and which resulted in 2 substantial detriment to Manatee 
Cablevision. GTEC and the other General System companies cannot 
he permitted to profit from their own wrongdoing by allowing con- 
tinued operation and an op nortunity for divestiture in accordance 
with the provisions of our “Final Report” in docket No. 18509, Also, 
affirmative remedial action is required in order to eliminate any incen- 
tive for General System to continue the improper practices in which 
it has engaged and to restore a fully competitive situation in Manatee 


2 FCC. 2d 


Manatee Cablevixion, Inc. 863 


County. In these circumstances the public interest requires that the 
General System companies be directed to cense and desist from any 
further CATV operations in the said unincorporated areas within 30 
days after the release date of this decision. - 

64. The adjudicatory proceeding provides evidentiary support for 
the concern expressed in the “Final Report” of docket No, 18509, that 
a substantial potential for anticompetitive conduct. exists unless com- 
inon carriers are required to offer pole line attuchement. or conduit 
rights on a nondiscriminatory basis where space for such facilities 
reasonably can be made available without impediment. to the telephone 
company’s non-CATYV activities. Other evidence of record in this 
proceeding also demonstrates the potential for anticompetitive con- 
duct. where the CATV operator is affiliated with the local telephone 
company. During the negotiations between GTEC and Sarasota Ca- 
bleyision, GLE had pending before it. several applications for pole line 
attachment. agreements from potential CATV operators in_ several 
communities within Florida. At the time, G'TF's announced policy 
was to excente snch agreements when all prerequisites had been met. 
Not. until GTEC had completed the arrangements for the purchase of 
Samsota Cablevision’s properties, did GTE take action on any of the 
applications and then it denied one of them. Thereafter, GIF issued 
a formal announcement that a change in policy had taken place and 
no further pole attachment agreements vould be entered into. Because 
other substantial evidence supports our finding of anticompetitive 
conduct, we deem it unnecessary to rely on this incident. Nevertheless, 
the circumstances point up the danger of anticompetitive conduct 


where the CATV operator and the local telephone company are aflili- 
nted corporations. 
65. There is not sufficient evidence of record to affirmatively estab- 
lish that GTF influenced FPI. in its pole attachment: policies and 
practices or that x conspiracy existed between them to keep Manatee 


Cablevision off the utility poles." Nevertheless, we find a strong indi- 
extion in the record that FPL applied its rules and policies in less 


than an evenhanded manner when dealing with Manatee Cablevision 


than when it dealt with its companion utility company and the affiliate 
of that company. We shall not undertake to guess the reasons for this 
disparate treatment but we note that FPI. was not nearly as zealous 
in demanding strict compliance with its rules by GTEC as it was by 
Manatee Cablevision. Thus, no construction could be commenced on 
FPL poles by Manatee Cablevision until all make-ready work had been 
completed and no violations of assigned space even for a temporary 


= Sec. 63.57 of the rules adopted in the docket No. 18509 proceeding are as follows: 
“Availudility of pole (conduit) rights to CATV customer.—Applications by telephone com- 
mon carriers for authority to construct or rate dixtribution facilities for channel xervice 
to CATV xyxtems xhall include a showing in addition to the conditions ret forth in the 
nbove sectionn) that the independent CATV myntetny proponed to be xerved, had available, at 
its option, and within the Imitation» of technical feandbility, pole attachment rights (or 
conduit space, a6 the caxe may be) ‘at reasonable charges and without undue reatrictions 
on the unen that may be made of the channel by the customer. Thin availability muxt exixt 
not only at the time of the authorization but alxo prior to the cuxtomer's decixion to neck 
an award of i Joenl franchixe, if auch In required, und that such policy of the applicant is 
made known to the Jocal franchising apthority, Separate documents, attexting the nbove 
conditions, by the CATV cuxtomer and, where applicable, by the appropriate local franchis- 
ing authority, must be annexed to the application.” 

™ Since FPL wax authorised to ‘withdraw una party to thin proceeding, We are not con- 
cerned with the Ixxuance of any order ugninat the power company, 
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period was sanctioned, but FPL’s inspection of work performed by 
GTEC appears to have been too lax to prevent such violations by that 
CATV operator. GTEC was permitted to use some of FPI’s concrete 
poles, but Manatee Cablevisions could not use any. FPL delayed for 
i time the execution of @ pole attachment agreement with Manatee 
Cablevision in the incorporated city of Bradenton, but Manatee Cable- 
vision’s franchise for the unincorporated areas of the county did not 
cause a similar delay by FPL in the execution of an agreement with 
GTEC for those areas. Assuming that there was no conspiracy 
between FPL and GTF or GTEC. the potential for discriminatory 
action against an independent CATV operator by utility companies 
which have served a common area and have had occasion to work 
together over a period of many years is clearly demonstrated in this 
proceeding and serves to reinforce the necessity for the policy 
declarations contained in the docket No. 18509 proceeding. 

66. The General System companies contend that the Commission 
erred in placing upon GTEC, GTF, and G.T. & E. the burden of 
proof concerning their corporate interrelationships; negotiations by 
GTEC for pole attachment. agreements with GTF and with FPL: 
GTF’s policies concerning the use of its poles: plans of GTEC and 
GTF for construction and operation of CATV distribution facilities 
jn Manatee County; and the acquisition of CATV systems in Manatee 
County by GTEC. In the first place, the information concerning 
each of these matters is uniquely within the knowledge of the General 
System companies and requiring them to produce the information 
was proper. Furthermore, sections 218 and 219 of the act authorize the 
Commission to compel full disclosure of any information concerning 
the management and operations of common carriers which is neces- 
sary to enable the Commission to carry out its duties. We have required 
the General System companies to produce that information which 
the Commission is entitled to have and nothing more. See T'elecable 
Corporation, supra at 590, With respect to the issues going to Manatee 
Cablevision’s negotiations for pole attachment ST the ap- 
plicability of section 214, and whether GTF, GTEC and/or G.T. & E. 
engaged in conduct which is anticompetitive or monopolistic in nature, 
the burden of proof was placed on Manatee Cablevision. Although the 
memorandum opinion and order of the review board, which added a 
conclusory issue, issue (d), to determine whether the facts adduced 
call for a cease an desist order,** did not specifically assign the burden 
of proof to any party, section 312(d) of the act expressly requires 
that in cases of this nature, “both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the 
Commission.” Thus, all parties were on statutory notice of the Com- 
mission’s burden. Furthermore, in the resolution of issue (d), as well 
ag issues (a) (1), and (c), we have prccteaes on the premise that the 
Commission’s Common Carrier and Cable Television Bureaus, together 
ith Manateo Cablevision, were required to assume those burdens and 
our determination that the public interest requires the issuance of 2 
cease and desist order against the General System companies is pred- 
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icated on the finding that the Bureaus and Manatee Cablevision met 
their burden of proof. Consequently, we conclude that the General 
System companies were not prejudiced by the omission from the 
designation order and the order of the review board of a specific 
rovision placing the burden of proof with respect to the cease and 
esist issue on the Commission. 

67. On February 16, 1970, ths General System companies filed 2 
request for oral argument. Comments on the request were filed on 
February 11, 1970, by the Chief, Cable Television Bureau, and on 
February 20, 1970, by Manatee Cablevision. A notice of intent to par- 
ticipate was filed on February 18, 1970, by the Chief, Common Carrier 
Bureau. Each of the responding parties asserted that oral argument 
was unnecessary but xpreel a desire to participate in oral argument 
in the event the General System’s request is granted. The record in this 

proceeding is extensive and the pee have submitted proposed find- 

ings of fact and conclusions of law, together with reply findings. We 
believe that the parties have had an adequate opportunity to present 
their arguments to the Commission and that no useful purpose would 
ne erred by hearing oral argument. Accordingly, the request will be 
denied. 

68. We further note that the General System companies argued that 
we erred in failing to have an initial decision prepares by the hearing 
examiner. In the designation order we found “that due and timely 
execution of our functions imperatively and unavoidably require that 
the record * * * be certified immediately to the Commission for final 
decision.” We find that the record in this proceeding confirms our 
earlier finding of a need for expeditious action. 

69. One matter remains for our consideration. On March 27, 1970, 
the General System companies sent a letter to the Chairman of ‘the 
Commission complaining that Manatce Cablevision had undertaken 
the construction of trunk and distribution cable in Manatee County in 
violation of its representation to the Commission that it would not 
do so during the pendency of this proceeding. Thereafter, on April 2, 
1970, the General System companies filed a formal motion to reopen 
the proceedings, to modify the issues, and to dissolve the stay against 
their further construction of CATV distribution facilities, These are 
serious charges which are raised against Manatee Cablevision and they 
will be given our careful consideration. It may be that the institution 
of proceedings, either administrative or judicial, against Manatee 
( atievision or its counsel are called for and, if so, appropriate action 
will be taken. However, we believe that it would be inconsistent with 
the public interest to defer the conclusion of this proceeding pending 
our investigation into the charges against Manatee Cablevision. We 
have found that the General System companies acquired, constructed, ° 
and operated CATV channel distribution facilities wthout first obtain- 
ing a certificate of public convenience and necessity as required by 
section 214 of the Communications Act, and that they have engaged 
in anticompetitive conduct. The cease and desist order which we are 
herein issuing against the said companies is one that is required in the 
public interest by reason of the illegal conduct shown and not because 
of any private injury to Manatee Cablevision. Futhermore, miscon- 
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duct by Manatee C: ablevision, if any. and the action we take with 
respect thereto, is not likely to affect the decision we have reached on 
the basis of evidence of record adduced herein. Therefore, we shall 
deny the request for reopening of this proceeding but shall defer dis- 
position of the remaining requests‘ for action against Manatee Czble- 
vision pending our consideration of the further pleadings filed and 
the completion of our investigatior. 

70. Our action in denying the motion to reopen should not be con- 
strned cither as condoning or minimizing the significance of any mis- 
conduct on the part of Manatee Cablevision. We believe, however, 
that if the pleadings and any independent investigation conducted by 
the Commission indicate that the charges should be explored in a 
hearing, the better procedure is to institute 2 new proceeding in which 
Manatee Cablevision is the respondent. Manatee Cablevision is there- 
fore placed on notice that any const ruction heretofore undertaken in 
violation of its agreement may be mace the subject of a separate Rees 
cooding and the issuance of an order appropriate to the situation which 
we find. 

TL. Accordingly, [ti ordered, That within 30 days after the release 
of this decision General Telephone Co, of Florida, G.T. & I. Com- 
munications, Ine, and General Telephone & Electronics Corp., and 
each of them Ceaxe and dexixt from the construction and/or operation 
of CATV distribution facilities in the incorporated city of Bradenton 
and in the unincorporated areas of Manatee County, Fla., for which 
no certificate of public convenience and necessity was obtained from 
the Commission as required by section 214 of the Communications 
‘Act. Provided, however, with vespect to the incorporated city of 
Bradenton: 

(a) That if within 30 days after the release of this decision a duly 
exeented application for temporary authority under section 214 of the 
Cominunications Act to continue operation of trunk and distribution 
able zeretofore constructed and energized is submitted m accordance 
with the provisions of the “Final Report and Order” in docket No. 
18509, operation of the said facilities may be continued pending fur- 
ther order of the Commission but in no event coon the period 
authorized in the said “Final Report and Order”; and 

(6) That upon compliance with the conditions set forth herein 
drops may be mstalled to the premises of subscribers from trunk and 
distribution cable heretofore constructed and energized, but. further 
construction or the commencement of operations from facilities not 
heretofore energized is prohibited unless a waiver to permit further 
construction or the commencement of operations is granted upon 2 
showing of good cause or to provide service which the public would 
hot otherwise receive as provided in our “Memorandum Opinion and 
Order” in docket No. 18509, F.C.C. 70-425, pai yruph 11, released 
April 24, 1970; it being the purpose and intent of this order to permit 
continued operation by the affiliate of the common carrier telephone 
company of existing CATV services or any authorized expansion in 
accordance with the policy enunciated in the docket. No, 18509 pro- 
ceeding, 21 F.C.C, 2d at 326, as modified by the aforementioned 
“Memorandum Opinion and Order.” 
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72. It is further ordered, That to the extent the motion filed April 2, 
1970, by General Telephone & Electronics Corp.,, General Telephone 
Co. of Florida, and G.T. & KE. Communications, Inc., seeks a 
reopening of this proceeding, it /s denied; and that in all other re- 
spects action thereon Js deferred pending further consideration by 
the Commission of the matters raised therein. 

73. [t ix further ordered, That the request for oral argument, filed 
hy General Telephone Co. of Florida, G.T. & KE. Communications, 
Inec., and General Telephone & Electronics Corp. /x denied, 

74. It is further ordered, That all previous stay orders entered in 
this docket ire superseded by the orders entered herein, 

75. /t ix further ordered, That this proceeding Js terminated. 


Freveran Communications CoMMIssion, 
Ben F. Warte, Secretary. 
zw BCC. 2d 
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, Chairman, Manatea County Dour £ OusiiesiLoners 


- Bradentos, Florida 


' Systen companies 


Dear My. Fortson: 


On May lst ty fvonm our Washington counse] that the 
Feceral pied eee Coonan na cveoleasoé a Decision involving 
Manatee Cablevision and the General Telephone System companies, 


Tne Federal Comaun Teleshone 

h ie tmcommeti: ively and : fisegalay in Nenatee 
County and ordered t: to cease and desist operations within 30 days. 
is serving tne people of 


Manatee Cablevision's ve 
che FCC Decision, the Guneval 


Manatee County, and as in acted 2a t 
Telephone System companies will be ceguirea to cease all operaticns 
by May 31st. Jn oxcer that the peopiec presently served py the Generali 
Telephone Systein companies arc net deprived of CATV sexvice, Munsctce 
Cablevision has offered to purchase the Gistribution system of the 
es Télephone System companies. If General Telepnone dews not 
hortly enter into agreement with Manatee Cablevision, then we will 
rete proceed to Guplic#te the distribution system already in- 
stalled py the General Telephone System companies and offex service 
to theirs customers. 


As the Comaission is awaxe, I sure, for the first time since tne 
Federal Communications Comaission's Order of October 3, 1569, we are 
now able to construct distribucion facilities (and are doing so) in 
order to provide service to all areas in Manatee County. Also, we 

are ‘proceeding to construct « studio which will constitute the televisi 
station of Manatee County, as a supplement to the mobile television van 


which is already in operation. 


At this time Manatee Cablevision would like to reaffirm our 
of March 6th alscady befoxe vou, und ask that the FCC's final Decision 
in this mattex (Docket 18610) be entered as furthex evidence supporting 


“our Petition. 


eee 
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‘widiiean EB. Bains y 
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F.C.C. 70-490 
BEFORE THE. 


FEDERAL COMMUNICATIONS COMMISSION 
Wasurneton, D.C. 20554 


In the Matter of 
Pemnrion ny Manatee Cantevision, Inc., To 
Stay ConsTRUcTION AND OPERATION OF 
CATV Distninution Facmaries 1x Mana-) Docket No. 18610 
tre County, Fra., sy GENERAL TELEPHONE 
System, Generar, TELEPHONE. Co. or Fror- 
wa, AND G.T. & E. Communications, Inc. 


Memonanpum Orrnion AND ORDER 
(Adopted May 8, 1970) 


By tur Commission: Commissioners Barriry, Cox, AND WELIs 
ABSENT. 

1. Ina “Decision,” F.C.C. 70-459, released May 1, 1970, we directed 
the General System ie to ccase and desist from the construc- 
tion and/or operation of CATV distribution facilities in the incor- 
porated city of Bradenton and in the unincor rated areas of Manatee 
County, Fla., within 30 days after the release date of the decision. With 
respect to Bradenton, however, we authorized the continued operation 
of the facilities provided certain conditions were met. Now before the 
Commission for consideration is a motion filed May 5, 1970, by G:T. & 
E. Communications, Inc. (GTEC), for a stay of the effectiveness of 
the decision pending judicial review.’ 

2, GTEC asserts that a recuest for review of the Commission’s de- 
cision will be filed with a U.S. Court of Appeals within 7 days and that 
a denial of the stay will result in irreparable injury to it. It further 
asserts that 2 grant of the relief requested will not cause irrevocable 
injury to the public interest or to any private party and that thero is 
a reasonable likelihood GTEC will prevail on the merits. The motion 
for stay will be zranted in part and denied in part. 

3. We have found that in the unincorporated areas of Manatee 
County, the General System companies enga in anticompeti- 
tive conduct and that their continued operation of CATV distribution 
facilities in these areas is inconsistent with the public interest. In these 
circumstances, we would be justified in denying any relief with respect 
thereto. Nevertheless, in order to avoid the immediate withdrawal 
of existing services while the General System companies pursue their 
judicial remedies and to afford the court an opportunity to consider 
und pass upon the merits of the case, we shall stay the e ectiveness of 
our Bacon to the extent of permitting the General System companies 
to continue to provide service from trunk and distribution ‘cable 

1 A supplement to the motion was filed on May 8, 1970. 
wz F.C. 2d 
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presently in operation in tie miocorporares areas of the County. 
Drops to the premises of new subscribers may be made from such 
trunk and distribution cable. However, we find no public interest 
justification for allowing the General System companies to expand 
its CATV service in those areas by energizing cable not heretofore in 
operation or to construct additional cable. On the contrary, it would 
be inconsistent with the public interest to allow an enlargement of 
the area of entrenchment which was achieved by the misconduct of the 
telephone company and the affiliated CATV operator. Consequently, 
any stay of the effectiveness of our decision which would lead to addi- 
poet construction or operation in the unincorporated areas must be 
denied. 

4. A different situation prevails in the incorporated city of Braden- 
ton where the General System companies engaged in no anticompeti- 
tive conduct. Our decision therefore provides that the General System 
companies may continue its existing operations upon the filing of a 
request for temporary authority in accordance with the procedure 
specified in the “Final Report and Order” in docket No. 18509 (21 
F.C.C. 2d 307). Certainly, no hardship will result to the General Sys- 
tem companies by the filing of such a request without: prejudice to 
their jadieta’ review proceeding. For this reason we deem any stay 


of the effectiveness of. such provisions unnecessary. Furthermore, 
authority to expand operations in Bradenton may be obtained upon 
the filing of an application therefor with a showing of good cause 
as set forth in our decision (par. 71 (b)). In the disposition of such 
an application we shall take into consideration all equities in favor 
of the General System companies as well as the benelit: to the public 


of expanded service. The application will be given expeditious con- 
sideration by the Commission and again we conclude that no hard- 
ship will result to the General System companies from the mere 
requirement that a request be filed for permission to expand supported 
hy 2 showing of good cause. Therefore, the request for a stay of the 
cifectiveness of the provisions of our decision insofar as they relate 
to Bradenton will be denied. 

5. In the motion for stay, the further request is made that Manatee 
Cablevision, Inc., the competing operator in Bradenton and in the 
unincorporated areas of Manatee County, be directed not to proceed 
with the construction or operation of additional facilities during the 
effective period of any stay.? We are not rsuaded that the requested 
directive against Manatee Cablevision should be granted. The cease 
and desist orders entered against General System are based on a hear- 
ing record which estublished that a) had. undertaken the unlawful 
construction and operation of CAT distribution facilities and had 
heen guilty of anticompetitive conduct, and such orders were ‘found 
to be necessary in the public interest. The stay of the effectiveness of 
our decision may be granted only to the extent permitted in the public 
interest. However, Manatee Cublevision is not 2 respondent in this 
proceeding 2nd, on the basis of the hearing record herein, has not been 
found to have engaged in any unlawful conduct. As we stated in our 


2The orders contained In our decision superseded all previous stay orders (par, 74). 
22 F.C.C. 2d 
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decision, the charge that Manatee Cablevision violated its representa- 
tions to the Commission that it. would discontinue the construction of 
trunk and distribution cable during the pendency of this adjudicatory 
proceeding is under investigation and will be made the subject of a 
separate proceeding if such action is found to be warranted. 

G, Accordingly, /t # ordered. That the motion for stay filed May 5, 
1970, Js granted to the extent set forth herein, but in all other respects 
Ix denied, ; 

Frperan Communications CoMMISsIon,: 


Ben F. Wartr, Secretary. 
22 K.C.C. 2d 
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F.C.C. 70-600 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuincton, D.C. 20554 


In the Matter of 
Penrion ny Manatee Canreviston, Ixc. To 
Stray ConstRUCTION AND OPERATION OF 
CATV Disremotion Facrurrms 1x Mana- } Docket No. 18610 
TEE County, Fra., BY GENERAL TELEVIIONE 
Sysrem, GenERAL TELEPHONE Co. OF Fror- 
ma, AnD G.T. & E. Coassccontcarions, Inc. 


Mexoranpum Orrnion AND ORDER 
(Adopted June 9, 1970) ‘ 


By Tim Comaussion: Commissioner Cox DISSENTING AND ISSUING A 
STATEMENT; COMMISSIONERS JOITNSON AND H. Rex Lee DISSENTING. 

1. Prior to our final decision in this case. the General System com- 
panies came forward with an allegation that Manatee Cablevision 
was violating its agreement. not. to construct. and/or place into opera- 
tion any now CATV distribution facilities in Manatee County, Fla., 
pandine completion of this proceeding. In our “T eision” F.C.C. 

(0-459, released May 1, 1970, we noted these charges but deferred 
disposition of the requests for action against. Manatee Cablevision 
pending the completion of an investigation into the matter. This was 
again noted in our action on the Seneral System companies’ stay 
request, F.C.C. 70-490, released May 11, 1970. Thereafter, in an order 
filed May 21, 1970, the U.S. Court of Appeals for the District of 
Columbia denied the General System companies’ stay motion, but 
withont prejudice to renewal of the stay request “if the FCC institutes 
a formal proceeding against Manatee Cable or if the FCC investiga- . 
tion of Manatee is not concluded within 14 days from the date of t is 
order.” We have concluded our investigation and the results are set 
forth below. 

2, ‘After it entered into the October 1969 agreement. not to construct. 
or place into operation any new CATV facilities pending completion 
of this proceeding, the principals of Manatee Cablevision began con- 
sidering the possibility of constructing privato self-contained CATV 
systems in trailer parks. 

They apparently took the idea from Windmill Village, which is a 
national trailer park company, and which has constructed such private 
systems in four of its trailer parks in Manatee County. Several trailer 
parks which desired CATV service, and were revented from receiving 
it by the stay order outstanding agains GTEC and Manatee Cable- 
vision’s related agreement, inquired about the possibility of building 
their own systems or having Manatee Cablevision do it. Manatee 

23 F.C.C. 2d : 
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Cablevision then consulted both its local counsel and its Washington 
communications counsel about the legal ramifications of such 2 move, 
specifically as to whether such construction would be in violation of 
its agreement with the Commission. Washington counsel advised 
Manatee Cablevision that the agreement would not be breached if the 
construction was outside the terms of the local franchise (local counsel 
so advised), if the construction was done solely on private property, 
and if there was a private contract to so construct with the trailer 
park. Counsel did not come to the Commission for an advisory opinion 
on this matter. : 

3. Thereafter, Manatee Cablevision’s principals formed a separate 
corporation, the United States Antenna Corp., to conduct the business 
of constructing and operating private systems. Prior to May 1, 1970, 
the date on which Manatee Cableciion was freed from the agreement, 
USAC had signed four contracts for private systems. Construction 
was commenced in all four locations during the proscribed period. 
Construction of one of the systems, in the Westbriar Apartments, is 
clearly not 2 violation of the agreement since apartment housemaster 
antenna systems are exempted from the definition of a CATV system 
in section 74.1101 of the Commission’s rules. The other th:-ee systems 
are being constructed in trailer parks, namely, El Rancho Village, 
Golf Lakes Mobile Estates, and Chateau Mobile Home Village. These 
three parks have a combined potential of about 1,450 subscribers, As 
of May 28, 1970, these systems had been substantially com leted, in- 
cluding the erection of antenna towers in two of the parks, and Manatee 
Cublevision expects to commence service before the end of this sum- 
mer. The park owners hope that Manatee Cablevision will be able to 
connect its main system to the parks in the near future, and each of 
their USAC contracts provides for cancellation when service is avail- 
able from Manatee Cablevision’s CATV system. Such an occurrence 
is desired by the park owners because the quality of service is better 
on the main CATV system and because the towers on their property 
can then be removed. 3 

4. There is a substantial question whether the above construction is 
CATV construction in violation of the agreement with the Commis- 
sion. Seo section E4.1101. Manatee Cablevision, and particularly its 
Washington counsel, were remiss in not bringing this question to the 
Commission for an advisory ruling. However, we need not: pursue that: 
question further, because, even assuming that it. were to be resolved 
against Manatee Cablevision, we do not. think that further action 
against Manatee would be warranted in these circumstances. The issue 
is 2 close one, and Manatee has acted in good faith, as shown by the 
fact, that it consulted its attorneys and then proceeded in reliance on 
their advice that such construction was consistent with the agreement. 
Under the circumstances, no sanction would appear warranted against 
Manatee Cablevision/USAC; in this connection, we also take ‘into 
account that the public in the trailer parks should not be deprived of 
cable service, in the absence of 2 more compelling showing of the need 
for such deprivation. Accordingly, we will now consider the matter to 
be closed. We will transmit the above fact findings to the court of 
appeals for such further action, if any, as it deems necessary. 


23 F.C.C. 2d 
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Accordingly, [tis ordered, That the request for action against Mana- 
tee Cablevision, Inc., filed on April 2, 1970, by the General System 
companies /s denied. 

Feperat, Communications Coyoission, 
Ben F. Warre, Secretary. 


Dissentinc STATEMENT oF ComisstoneR Kexnetir A. Cox 


I dissent. I think it is clear from the investigation our staff has 
conducted that Manatce violated the spirit of our order of October 6, 
1969, and that its failure to seek a ruling as to whether it could con- 
struct the facilities in question made its statement of compliance a 
constructive misrepresentation to the Commission. Manatee sought a 
stay against Gencral Telephone in order to preserve the status quo in 
the unincorporated areas of Manatee County, but when it was faced 
with the possibility that it might lose the potential subscribers in the 
three trailer parks here involved, it sought means of itself changing the 
balance as between itself and General. As a part of this scheme, it 
created a separate corporation with a totally different name—a factor 
which may have delayed our discovery of its activities. 

It appears that the trailer park owners did not realize that they 
were going to be served by allegedly “private” systems rather than by 
the general cable system which Manatee was clearly barred from ex- 
tending. Each of the contracts specifies that the parks are to be con- 
nected with Manatce’s overall cable system as soon as it is available. As 
a result, Manatec will eventually achieve the very same result it origi- 
nally desired, and was bazred from pursuing—extension, during the 
stay period, of service in the unincorporated areas of the county as & 
part of its basic cable system. If we had concluded that both General 
and Manatee could go ahead with cable construction in the area, the 
latter would clearly have achieved the kind of advantage our order was 
designed to prevent. 

I donot think that Manatee can hide behind the advice of its counsel 
any more than it can shelter itself with the subsidiary corporation it 
created to achieve its ends. Counsel, sensing their clients interests, seem 
tome to have strained to justify their going ahead through what I must 
regard as misleading and clandestine means. The majority agree that 
Manatee and its counsel were remiss in not bringing this question to the 
Commission for an advisory ruling, and that there is a substantial 
question whether the construction in question violated Manatee’s agree- 
ment with the Commission. I cannot agree that Manatee has acted in 
good faith. 

I do not think we should consider the fact that the public in the 
trailer parks would be deprived of cable service if we act against 
Manatee. The public who might have been served by General have been, 
and presumably still are, deprived of such service by our stay. The 
investment in the parks is Manatece’s, not the public’s, If the park 
owners want cable service, they can buy the systems from Manatee and 
operate them as truly independent private I cannot condone 
Manatee’s realization of profit from the Spare of facilities which 
I think were constructed by subterfuge and with the clear purpose of 
deceiving the Commission. 
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available to the court an 
conclusions from what our 
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EXHIBIT 


AFFIDAVIT 


SLATE OF FLORIDA 


) 
) 


COUNTY OF SARASOTA 

JAMES H. HALL, being duly sworn, deposes and says: 

1. I, James H. Hall, am the Director of Operations, 
Eastern Division, of Storer Broadcasting Co., 1177 Kane Con- 
course, Miami, Florida (Storer), and as such have responsi- 
bility for the operations of Sarasota Central Antenna Network, 
Inc. (SCAN), a wholly-owned subsidiary of Sterer. 

2. SCAN operates a CATV system in Sarasota County, 
Plicrida, which is the county bordering Manatee County on the 
south and has CATV facilities in place and in opeyxation in 
Saxasota County extending to the vicinity of the Manatee County 
line. 

3. Storer Broadcasting Co. is presently interestee in 
acquiring the Florida CATV systems of GT&E Communications, Inc. 
(GTEC) located in Manatee County, Florida, the City of Bradenton, 
Florida, Lake Wales, Florida, Bartow, Florida, and County of 
Sarasota, Florida, ané has so advised GTEC and its parent, 
Generai Telephone & Electronics Corporation. 

4. (a) Should Manatee Cablevision, Inc. (Manatee) which, 
with GTEC, has a non-exclusive franchise to provide CATV ser- 
vice in Manatee County, be allowed to construct new plant in 
Manatee County and GTEC not be allowed to construct new plant 
in Manatee County, (b) should Manatee construct CATV facilities 
in the area lying between the Sarasota County line and the GTEC 
CATV system presently operating in Bayshore Gardens subdivision, 
(c) should Manatee over-build GTEC's facilities and duplicate 
GTEC's plant, cr (da) should Manatee construct elsewhere in Manaz- 
tee County leeving no populated areas left for SCAN in which to 
construct, it is questionable whether Stoxer would be interested 


in purchasing GIEC's Florida CATV systems. 


5. Any major construction of new facilities oo Manatee 
will serve to reduce materially the value of the property: and 
franchise of GTEC in Manatee County. 

6. In my opinion if Manatee constructs substantial new 
facilities in Manatee County and GTEC is unable to construct 
any new facilities in Manatee County, the GTEC system would 


be greatly devalued. 


Executed at Venice, Florida, this 9th day of May, 1970. 


, ty Lo 
J H. Hall 


Sworn to and subscribed before me in the County and 


State first aforesaid this 9th day of May 1970. 


My Commission expires: 


EXHIBIT 6 


AF PFIDAVZT 
STATE OF FLORIDA 
COUNTY OF SARASOTA 


JOHN S. BOOTH, AGE fu , being duly sworn, deposes and 


says: 

(1) I, John S. Booth, was the President and chief operating 
officer of the corporation which sold its Florida CATV systems 
to GT&E Communications Inc. (GTEC) in January 1969. Included 
in this sale were the Manatee County and Citv of Bradenton 
systems. Also included in the sale was a CATV system in Sara- 
sota County, Florida. JI am a resident of Sarascta County, 
Florida, and have been for a number of years. 

(2) Sarasota Central Antenna Network, Inc. (SCAN) is 
owned by Storer Broadcasting Company, and SCAN operates a 
CATV system in Sarasota County, Florida, which is the county 
bordering Manatee County on the south and has CATV facilities 
in place and in operation in said Sarasota County which extend 
to the Manatee County line. 

(3) . I am aware of the fact that Storer Broadcasting Com- 
pany is presently interested in acquirine the CATV system of 
GTEC located in Manatee County, Florida, and in the City of 
‘Bradenton, Florida, along with the GTEC systems in Sarasota, 
Lake Wales and Bartow, Florida. 

(4) (a) Should Manatee Cablevision, Inc. (Manatee) which, 
with GTEC, has a non-exclusive franchise to provide CATV ser- 
vice in Manatee County, be allowed to construct new plant in 
Manatee County and GTEC not be allowed to construct new plant 
in Manatee County, {b) Should Manatee construct CATV facilities 
in the area lying between the Sarasota County line and the GTEC 
CATV system presently operating in Bayshore Gardens Subdivision, 
(c) should Manatee over-build GTEC's facilities and duplicate 
GTEC'’s plant, or (d) should Manatee construct elsewhere in Mana- 


tee County leaving no populated areas left for SCAN in which to 


construct, it is questionable whether Storer would any longer 
be interested in purchasing GTEC's system in Manatee County, 
Florida or in Bradenton, Florida. 

(5) Any construction of new facilities by Manatee during 
a period in which GTEC is stayed from construction in Manatce 
County will serve to reduce materially the value of the prop- 
erty and franchise of GTEC in Manatee County to Storer. 

(6) In my opinion if Manatee constructs substantial new 
facilities in Manatee County and GTEC is unable to construct 
any new facilities in Manatee County, no CATV operator other 
than Manatee would have any interest in negotiations for or 


purchase of GTEC'’s facilities. 


0% 
Executed at Sarasota, Florida, this day of May, 


1970. 


Sworn to and subscribed before me in the County and 


State first aforesaid, this 4} day of May, 1970. 


4 ke - wk 


lotary ie 


My Commission expires: : 
: f-15- 7¥ 


STATE OF FLORIDA : 
2 ss 
COUNTY OF MANATEE: 


AFFIDAVIT 
OF 
GEORGE WAYNE O'DELL 


I, George Wayne O'Dell, being first duly sworn, deposes and 


says: 

(1) I am the same George Wayne O'Dell who executed affi- 
davits on May 10 and 18, 1970, in support of GTEC'S Motion for 
Release pending appeal in Case No. 24, 222 in the U. S. Court 
of Appeals for the District of Columbia Circuit. 

(2) Since May 18 Manatee Cable has continued to construct 
new CATV plant. Both Socio and Harness Contractors have men on 
the job. Manatee Cable already has plant in service in the area 
to the South of Bradenton; Bradenton is bounded on the North by 
the Manatee River and to the Fast by the Braden River. Hence, 
the prime area of natural expansion for GTEC is to the West. 
Manatee Cable's current construction activities are centered 
in the area to the West of Bradenton, the very area which con- 
stitutes the prime area of natural expansion of GTEC'S system, 

(3) Manatee Cable is presently emplacing cable along 75th 
Street, West, North from Cortez Road toward Manatee Avenue. This 
construction will lead to Village Green (a new 900-home develop- 
ment) and to Palma Sola (over 500 residences), both of which lie 
just south of Manatee Avenue. GTEC already has carrier wire on 
poles along Manatee Avenue. . 

(4) The effect of Manatee Cable's present trend of con- 


struction would be to pre-empt Village Green, Palma Sola and 
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the large built-up area North of Manatee Avenue which lies 
to the West of Bradenton. 

Dated at Bradenton, Plorida, this <3__day of 
June, 1970, 


eA 
George Wayne le 


Subscribed and sworn to before me, a Notary Public, this 


3 aay Ff Ama 9 1970. 


My Commission Expires: 


Notary Public, State of Foride at Large 
» Expues Feb. $, 1976 
Gended oy U.S. Fae, 


153 


BOONE & KANETEKY, ATTORNEYS AT LAW, FLORIDA POWER @ LIGHT SUTLDING, VENICE. FLORIDA 


= Fe 

of course a public document to which GIEC has full access and 
will be included in the record, The investigative material re- 
quested by GTLC consists of an internal memorandum to the 


members of the Commission, an investigative report, and copies 


of certain contracts, all of which are described more fully 


below. 

A. itra-agency memorandum, When a recommended 
opinion is sent to the Commission for its consideration, it is 
accompanied by a staff memorandum explaining the recommendation. 
In this case, the memorandum contained the facts found in the 
investigation and an analysis of these facts. All of the facts 
considered relevant to the Commission's decision were set out 
in the opinion. The only facts not contained in the public 
opinion which are in the internal memorandum are that the 
principals of Manatee Cablevision said that USAC was formed as 
a separate corporation in order to avoid public confusion with 
Manatee Cablevision and as a management control device; and that 
the trailer park owners apparently did not at first realize that 
the parks were going to be served by private systems. All of 
the facts known to the Commission are now known to GTEC. The 
staff's analysis is clearly an "internal working paper" which 


is not properly a part of the record on review. United States 
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WNSTALLATION & SERVICE AGREEMENT 


i EEMENT made nd eniered inte whis -D 9 day of x A: 2 19 20 
between GuhF fA RK TRL RAC. fA ' hereinatier known as Ownes" ! 


ee “ait 


and MANATEE CABLEVISION CORPORATION, heseinatter known cs "Company". 


WITNESSETH: 


q . . “ : = . 
That fdr and in consideration of the mutual covenants anc agreements herein contained 
she parties agree as follows: : 


o - : ye) 
1. Owner covenants that he is the owner of G ry E Pa R K Lia 
or the owner of the ecsemenis to cach unit or hes ine lege 
auinority to execuie this contract and comply with al! of the terms contained herein. 


2. Owner agrees that for a period of years, MANATEE CABLEVISION CORPORATION 
shall be the exclusive distributor of community television signals to the subject property and 
quthorizes MANATEE CASiEVISION CORPORATION fo install its distribution system in such « 
manner as to provide the best possible signais to each residence. . : 


3. All repairs, modifications or changes shall be mede only by MANATEE CABLEVISION 
CORPORATION and cll cable, wire and apperaiures shal! remain the property of ihe Company. 


4. MANATEE CABLEVISION CORPORATION shell furnish satisfactory Public Licbility 
and Property Damage insurance to the owner beford starting construction. Consizuction cad service 
shall meet standards of the industry and local building codes. : 


5. MANATSE CABLEVISION CORPORATION agrees not to cut through sidewalks, curbs, 
streets, driveways unless first getting the permission of the owner. Ey 
2 EM. 


6. MANATEE CABLEVISION CORPORATION wil furnish ene ir€e outlet to the owner 
for use-in the auditorium or meeting place of the Park. 


7. ‘The Company, its authorized agents and employees shali at all times have free access 
to the premises of owner for the purpose of installation, repair, periodic checks, edjusiments , 
cnd inspection of Company's equipment used in connection with the service hereunder and for 
the purpose of removing Company's property installed upon Owner's premises. Owner hereby 
agrees to give Company such permission or easement rights as may be necessary to properly. in- 
stall and service the Company's cable system fo the terminal point or points on, in, or upon 
Subscriber's premises. 7 


IN'WITNESS WHEREOF, the chove named Parties have hereunto set tir hends and sedis 
on this 27 day of JancAR 719970 and for themselves, 
administrators do hereby agrce to ts the tull performance of the covenan 
set forth. : | 


Witnessed: 


Accepted: 


MANATEE CABLEVISION CORPORATION 
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COMMUNITY ANTENNA 
INST ACAEON & SERVICE AGS 
THIS AGREEMENT 7 mace cad entered into ¢ : Adda Ho 19.4% y rn 
betwes: tor aa ; eee hereinarrer KNOWN cs Seatac 


WITNESSETH: 


That for end in consideration of the mutual covencnis cad 
the parties gree cs follows: 


1. Owner covenants that he is the owner of LOR a) oem 
or the owner of the easamonis to cach unit or hes ine lege: 


——_— 
cuthority to execure this contract cnc 1 comply with cll of the terms cont tcinad § heveia. 


2. Owner cgrees thet for ¢ Period of “st ear: ISVISION CORPORATION 


shell be the ox cclusive Cistributor aie get prosary: end 
euthorizes MANATEE CASLEVIS:ON CO : : uiioan system in such c 


manne cs to provice the best possicic si 


3. Al! resaiss/ modifications or 35 ot © : LEVISION 


CORPORATION one all cable, wire cad c jes shell rom, $ 7 the Cae 
ocr Pro 


ION cgrces not to cut USA SiCEWElKs, Cures, 


whe owne?. 


6. MANATEE CASLE 
for use in the auditorium or meeti 


45 


7. the Company, its cs : 23 and emp! oyecs shall ei ell time: 


to the premises of owner for the 9: sciletion, repair, periodic Sree 


cad inspection of Company’ $ equinmeni i snecHicn wita The service h ae 
the purpose of semoving Cpa ss eee installed ugon Owner 2 premises. * Owacr he 
egrees to give Company such permission or casemcn rights es may be necessary to Er 
stall end service the Company's cavle system to the t torming! point or peints.on, ia, or u 
Subserizer's premises. 
2 nemed EOS hav 
a aa, i 


2 covenants and agr meee cs 
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Accepted: 


MANATEE CABLEVISION CORPORATION 


MASTEX ANTENNA TELEVISION 
INSTALLATION & SERVICE AGREEMENT 


TRIS AGREEMENT made and entered into this /</-/, day of April 


1970 r parween Bush, Ing. ¢ 10 VILLAGE 
Marae known as Decree TE: ma U.S. eran mene ereinatter i OWN CS 
“Company” 


WITNESSETH: 


That for and in consideration of the mutual covenants and agreements herein contained 
the parties ogree as follows: 


1, Qwner covenents that he is the owner of EL RANCHO VILLAGE 
or the owner of the easements to éach unit or hes the loga: 


authority to execute this contract and comply with all of the terms contained herein. 


2. U.S. Antenna Corporction agrees to commence service wae suly 30, 1976 
XXXXXXXXAXPALBAXXXXXAXXXXAXXXAAAISURBKYKAXXXRXXXXXXAXRAXAKAARKAKKAKARK 


YXAXNXXXXXXAXXXXAXXXXKAXAXARAMAMMANUWH- Owner agrees that tor a period 
OF FIVE (5) ears thereaiter subject only to cancellation as provided in Paragraph 


8, U. S~ Antenna Corporation shal! have exclusive rights to provide Master Antenna tele- 
vision reception and distribution service throughout subject property, and Owner cuthorizes 
U. S. Antenna Corporation to install its reception and distribution system in such ¢ manner 
as to provide the best possible television signals to each residence. 


3. All repairs, modifications or changes shal] be made only by U. S. “Antenna 
Corporation and all cable, wire and apparatures shal! remain the property of the Company. 


4. U.S. Antenna Corporation shell furnish satisfactory Public Licbitity and 
Property Damage Insurance to the Owner before starting consizuction. Construction shall 
be according to accepted standards ond local building codes. 


5. U.S. Antenna Corporction agrees not to cut through sidewalks, curbs, streets, — 
criveways unless first getting the parmission of the Owner. Workmen wil! conjine tacir 
activities to the construction crea and shal! properly.complete, patch and finish up oiter 
any cutting including driveways, turf, shrubbery ond utilities. 


6. U.S. Antenna Corporation will furnish S88 free outlet to the Owner for use 
in the auditorium or meeting place of the Park. ( 


7. The Company, its authorized agents and employees shall ot all times heve 
free access to the premises of Owner for the purpose of installation, repair, periodic 
checks, adjustments, and inspection of Company's equipment used in connection with the 
service hereunder and for the purpose of removing Company's property installed upon 
Ownar's premises. -Owner hereby agrees to give Company such permission or easement 
rights es may be necessary to properly install and service the Company's cable system to 
tha terminal point or points on, in, or upon Subseriber's premises. : 


8. Owner, at his sole option, shall have the right to cancel this agreement 
upon the condition that prior to such cancellation he shall have entered into a contract 
with Manatee Cablevision Corporation to attach the distribution plant build in eee 
wisn this Contract to the distribution facilitics of Menatee Cablevision Corporation thereby 
substituting television signals of Menatee Cablevision for those theretofore provided by the 
teception equipment of U. $. Antenna Corporation; U. S. Antenna Corporction agraes ther it <* 


will, within 90 days of the cancelletion of this agreement, dismantle and remove 
from subject property the tower, antennes and signal processing equipment of the 
reception service installed by the Company, He Company TOWER 7K be 
L Lemoved pefeve, The Fe yeaR. Agreement; by Aeduesr of Mis 
IN WITNESS WHEREOE, the above parties have hereunto set their hands and 
seals on this ref doy of April 5 19 70, ond for them- 


solves, their heirs ond administrators do hereby agree to do the full performance 


of the covenants and agreements as set forth. 


Signed: 


BEST COPY 
from the origins 


COMMUNITY ANTENNA TELEVISION 
INSTALLATION & SERVICE AGREEMENT 


THIS AGREEMENT made and entered into this 23rd day of January 
19_70_, betweenRush, Inc. a@/b/a/E1 Rancho Vig. hereinafter known as 
“Owner” and U. S. ANTENNA CORPORATION, hereinafter known as “Company”. 

WITNESSETH: 


That for and in consideration of the mutual covenants and agree- 
ments herein contained the parties agree as follows: 


1. Owner covenants that he is the owner of §F1 Rancho Village. 
or the owner of the easements to each unit or has the 
Tegal authority to execute this contract and comply with all of the ter: 
contained herein. i 


2. Owner agrees that for a period of 5 (five) ears, U. S. ANTENN 
CORPORATION shall be the exclusive distributor of community television 
signals to the subject property and authorizes U. S. ANTENNA CORPORATIC.. 
to install its distribution system in such a manner as to provide the 
best possible signals to each residence. : 


-3. All repairs, modifications or changes shall be made only by U. 
ANTENNA CORPORATION ahd all cable, wire and apparatures shall remain the 
property of the Company. 


4. U. S. ANTENNA CORPORATION shall furnish Satisfactory Public 
Liability and Propefty Damage insurance to the owner before starting 
construction. Consfruction and service shall meet standards of the 
industry and local puilding codes. 


5. U. S. ANT through. sidewalks, 
curbs, streets, dr. i permission of the 
owner. Workmen wi i aNshtp manner by’ confining 
operations to the i ly cleaning up as they 
go each day by replacing anything distukNe’ b\Wconstruction back into 
its original condition including dri , turf, shrubbery and utilitic 


two 
6. U.S. BORA furnish pyi¢ free outleteto the 
i ig place of the Park, 


7. The Company, its awthdrized agents and employees shall at all 
times have free acce$s to t Ryemises of owner for the purpose of in- 
stallation, repair, Lodi ecks, adjustments, and inspection of 
Company's equipment uked in Pednection with the service hereunder and 
for the purpose of renlovi Yompany's property installed upon Owner's 
premises. Wags to give Company such permission or ease- 
ment righ Rary to properly install and service the 
Company's terminal point or points on, in, ox upon 


ithin ten (10) days 
after MANATEE CABXEVISION CORPORATION has cable service available. 


IN WITNESS WHERSOF, thd above named Parties have hereunto set their 
2 


hands and seals on thi 
themselves, their heirs administrators do hereby agree to do the ful: 
performance of the covenants and agreements as set forth. ! 


‘ Witnessed: Signed: i a 
*f. * . owe * LAS LE 


Accepted: 


U. S. ANTENNA CORPORATION 


Lei 


746-5368 


COMMUNITY ANTENNA TELEVIS:ON 
INSTALLATION & SERVICE AGREEMENT 


THIS AGREEMENT made and catered into this iG ey of hee. : Pats &f 
“Owner” 


between hescincies known cs 


and MANATEE CABLEVISION CORPORATION, horeinatior xrown as “Company”. 
WITNESSETH: 


Thot for and in consideration of the mutual covenants and agreements hezcin contained 
tho parties agree as follows: 


1. Owner covenonts that he is the owner of fof Lett. bhile 14, Paulo WiLL AGe 
or the owner of the casements to Gach unis or has the segal 
Gutnority to execute this contract ond comply with al! of the terms contcined herein. 


2. Owner agrees thot fora poriod of 5 yoors, MANATEE CABLEVISION CORPORATION 
shat! be the exclusive distributor of community television signals to the subject property cnd 
quthorizes MANATEE CABLEVISION CORPORATION to install its disteibution system in such o 
manner os to provide the best possible signals to each residance. 


“8 


3. All repairs, modifications or fe: shall be mede only by MANATEE CABLEVISION 
CORPORATION and all ccble, wire and Gppasptures shall romcin the proparty of. the Compeny. 


X 

4, MANATEE CABLEVISION CORPORATION shall furnish sctisfactory Pudlic Licbility 
and Property Damoge insurance to the owner before sterting construction. struction and sazvico 
shall meet standards of the industty end) local building codes. 

. t . 

5. MANATEE LEVISION ORATION agrees not to cut through sidewelks, curbs, 
streets, driveways unless Yisst gesting taf/pormission of the owscr. 

6, MANATEE CASLEVIS! ‘CORPORATION will furnish one free outle? to the owner 
for use in the ouditorium or meatjng place of the Park. 


7. The Compeny, its outhorized ogents and employees shall ct all times havo free access 
to the premises of owner for the purpose of installation, repair, periodic checks, cdjusiments , 
end inspection of Compeny's equipment used in connection with the service hereundar and for 
the purpose of removing Company's property installed upon Owner's premises. Owner heroby 
egrees to give Compony such paranission or ‘ecsement rights os mey be necessary to properly in~ © 
stel! ond service the Company's cadre system to the torminal point or points on, in, or ypon 
Subscriber's premises. . 


IN WITNESS WHEREOF, the chove named Parties hove hereunto sot their hands ond soals x 


on this /7 day of Bees L. moe wh / , ond for shemselves, their heirs and 
administrators do hereby agree to co the I} pastormance of the covenants end ogrecmenss cs 


BEST COPY 
from the origin 


Co MUNLEX At eoA VeecVISiUA 


INSTALLATION & SERVICE AGREEMENT 


THIS AGREEMENT made and entereé into this_T74 day of January 
19_70 _ , between Golf Lakes Mobile Estates Rereinaicer oe as "Owne: 
and U. S. ANTENNA CORPORATION, nereinaiter known as “Company”. 


WITNESSETH: 


That sox and in consideration o= the mutual covenants ané agrec- 
ments herein contained the parties agree as follows: 


wa Owner covenants that he is the owner of Col? Lakes. 4o22 
Estates | or the owner of the casements to each unit or Eos tne 
egaa aucuority to execute this contrast and comply with all ox the term. 

contained herein. a Ca a 
S34 (shree) “47 
2. Owner agrees that for a perioé of SXXXXWMYX years, U. S. ANTENNA 
CORPORATION shall be the cxclusive distributor of community television 
signals to the subject property and authorizes U. S. ANTENNA CORPORATION 
to install its distribution system in. such a manner as to provide the 
best possible signals to each residence. * 


3. Al xepairs,: modifications or changes shall‘se mace only sy U. S. 
ANTENNA CORPORATION and@ all cable, wire an@ apparatures shall remain che 
property of the Company. 

4. U. S. ANTENNA CORPORATION shall furnish satisfactory Publ: 
Liability and Property Damage insurance to the owner before starti 


construction. Construction and service shall meet stanéaxds of the 
inéustry and local building codes. 


5. U. S. ANTENNA CORPORATION agrees not to cut through sicewalxs, 


so 


curbs, streets, driveways unless first getting the permission of the 
owner. Woxkmen will proceed in a good workmanship manner by ‘confining 
operations to the construction area and completely cleaning up as <: 
go each day by replacing anything eisturbed by construction back : 

its oziginal condition including driveways, turf, shrubbery anc 

U. S. ANTENNA CORPORATION will request its contractors to cali P 
Plumbing, Inc., 6809-l4th St. W., Bradenton, Fla. to repair all 

sewer damage caused by our contractors. 


6. -U. S. ANTENNA CORPORATION will furnish one free outlet to 
ownex for use in the auditorium or meeting place of the Park. 

7. The Company, its authorized agents and employees shali at <2i 
times nave. free access to the premises of owner for the purpose oF = 
stallacion, repair, periodic checks, adjustments, anc inspection oF 
Company's equipment used in‘connection with the service hereunées on¢é 
fox’ the purpose of removing Company's property installee upon Ownes's 
premises. Owner hereby agrees to give Company stch peraission ox case- 
ment xights as may be necessary to-propexly instaii and service cine 
Company's cable system to the terminal point or points on, in, or upon 
Sebscriber's premises. 5 


8. U. S$. ANTENNA CORPORATION agrees to attach it's scecer 
to MANATEE CABLEVISION CORPORATION'S feecer cable withia ten (i 
after MANATEE CABLEVISION CORPORATION has cabic service avaiises 


ee 


eset 


IN WITNESS WHEREOF, the above named Parties have hereunto set tnclo= 


‘hanes ané@ seals on this_3,r. 7. gay of_Sanvarv 01970 1 ans =or 
themselves, their heirs and acministrators GO scresy ag=ee tO GO tae Ful. 
perfomance of the covenants and agxeements as sct zorth. 


Witnessed: eS 


CBP LE ee a ee 
Vv 


AsSistant Secretary—Treasurex 


Accepted: 


U. S. ANTENNA_CORPORATION 


: ‘7 
ie gede tape ns. 


COMMUNITY ANTENNA TELEVISION 
INSTALLATION & SERVICE AGREEMENT 


THIS AGREEMENT made and entered into this 74 °f day of . ‘ 
19 + batween i hereinafter known as 


—20__ ea aE a aes 
“Owner” and U. S. ANTENNA CORPORATION, hereinaster known as "“Company”.° 


WITNESSETH : 


That for and in consideration of the mutual covenants and egree- 
ments herein contained the parties agree as follows: : 


1. Owner covenants that he is the owner of Chateau Mobile Home Villa 
53rd_Av. W.,Brad. Or the owner of the easements to each unit or has the 
egal authority to execute this contract and’ comply with all of the terms 
contained herein. 


2. Owner agrees that for a period of ears, U. S. ANTENNA 
CORPORATION shall be the exclusive aircon or community television 
signals to the subject property and authorizes U. S. ANTENNA CORPORATION 
to install its distribution system in such a manner as to provide eee 
best possible signals to each residence. 


: +3. All repairs, modifications or changes shall be made oniy by U. S. 

ANTENNA CORPORATION and all cable, wire and apparatures shall remain the 
property of the Company. The company shall bear all costs of initial — 
installation. ary 

4. U.'S. ANTENNA CORPORATION shall furnish satisfactory Public 
Liability and Property Damage insurance to the owner before starting 
construction. Construction and service shall meet standards of the 
industry and local building codes.’ The company shall indemnify ané hold 
the owner harmless from all responsibility thereafter in the premises. 

S. U.:S. ANTENNA CORPORATION agrees not to cut through sicewaiks, 
curbs, streets, driveways unless first getting the permission of the 
owner. Workmen will proceed in a good workmanship manner by confining 
. Operations to the construction area and completely cleaning up as they 

.gO @ach Gay by replacing anything disturbed by construction back into 
its original condition including driveways, turf, shrubbery and utilities. 


6. U.|S. ANTENNA CORPORATION will furnish one free outlet to the 
owner for use in the auditorium or meeting place of the Park. 


7. The.Company, its authorized agents and employees shall at all 
times have free access to the premises of owner for the purpose of in- 
stallation, repair, periodic checks, adjustments, ‘and inspection of 
Company‘s equipment used in connection with the service hereunder and 
for the purpose of removing Company's property installed upon Owner's 
premises. Owner hereby agrees to give Company such permission or .ease- 
ment rights ‘as may be necessary to properly install and service the 
Company's cable system to the terminal point or points on, in, or upon 

. Subscriber's premises. ms 


8. .°U. S. ANTENNA CORPORATION agrees to attach it's feeder cable 
‘to MANATEE CABLEVISION CORPORATION'S feeder cable within ten (10) days 
after MANATEE CABLEVISION CORPORATION has cable service available. . 

9. Completion of the first section on or before April:1, 1970. 

IN WITNESS WHEREOF, the above named Partics have hereunto sot their 
hands ane seals on this 473% day of _march 19,79 7 and ‘for 
eee vo their heirs and =e SS @O neréby agree to ag the = 


“Witnessed: +, 
f/ 


. s 
IZ Ff. AGGetsedé 


Accepted: 
. U. S. 


AGREEMENT aade and entered into this 
1976 ,, between 4/o 


Meh < te. 
Known as " and Y. S. ANTENNA CORPORATION, 
known as "Company" 


. 1. Owner coyenants that pe is the owger of Wut Briar dyer 
DA 5 LOTTIE LPS Lae bas OT I 


or the owner of the easements £6 each unit or has tne legai authority 
to execute this contract and comply with all of the terms contained 
herein. 


2. Owner agrees that for a veriod of (5) years U. S. 
ANTENNA CORPORATION shall be the exclusive dist¥ibutor of community 


television signals to the subject property and authorizes U. S. 
ANTENNA CORPORATION to lay its' @istribution system in such a 
manner aS to provide the best possible signals to each residence. 


3- Rate Schedule shall be the same as thet being used 
the City of Bradenton and Manatee County by Manatee Cablevision 
resident CATV services. mexe will be no charge for the installation 
of oa outlet during the construction period before the walls are 
sealed. ! 


4. All repairs, modifications or changes shall be made only 
by U. S. ANTENNA CORPORATION and all cable, wires and apparatuses 
shall remuin the property of the Company. ‘The Comszny shall noc be 
responsible for damage caused by other parties. C mmpany will main- 
tain the system in good working order and repair and will replace 
any elective or worn-out yarts of the system located upon the 
Owner's premises, without charge, providing such components were 
originally installed by Company, or his agent, but Company: has no 
Obligation to replace or repair parts of its' svstem Gamaged by other 
than normal usage thereof at Company's cost. If Owner or his agent 
Gamages or cuts cables on his premises, Owner shall pay x~easonable 
costs of materials and labor for such repairs. It is understood 
that ownexship of all equioment for the, transmission of the tcle- 
vision signal, up to and including the terminal of the service wire, 
shall be and remain in the Company. ' 

S. It is mutually understood and agreed ny ane 

Gwaer and the Cotapary that at te Boderal Comatndeatios 

or vihes federal, state or local regulatory body, or courts of tuw, 
by xegulation or order assume jurisdiction déver the rates, service or 
other conditions and provisions of this contract then in any such 
assumptions or jurisdiction this contract shall be modifie@ to comply 
with such order of any such body. 

6. Owner agrees that at time of Company making house drop 
or eifecting service connection he wili indicate to Company's employee 
the location of sewer and water lines leading from his premises as 

eli as any sprinkler system or buried telephone and electric cables. 
7. Company, its’ authorized agents and exployees. she:i act 
times have free access to the premises of Owner for the purpose 
tallation, repair, seriodic checks, adjustments, and inssection 
oxpany's equipment used in connection with the service hereunder 
2 :0x the purpose of remving Company's property installed uvon 
v's premises. Owner hereby agrees to give Company such :exmission 
ent rights as may bc necessary to properly install. and service 
ty's cable system to the terminal point or points on, in, oz: 
sexiber's premises. : 


8. U. S. ANTENNA COXPORATION agrees. co attach its’ feeder czble 


to Manatee Cablevision Cuoxperation's feeder cuple within ten 


(26) days after Manatce Cablevision Curporucion has cuble 
service available. 


™~ 
aa 


WITNESS WULREOF, the above naned Parties have 
zeento a7 their Ranes and seals on this AALS 


: - Gay of 
"th , 1979 _, and for themselves, = 

adninas tractors Jo hexeby . agree to co the 

Of the covenants and agreements as 


theizr heirs 


Full performance 
set forth. 


Witnessed: 


Accepted: 


U. S. ANTENNA CORPORATI 


IN THE UNITED STATES COURT OF APPEALS 
POR THE DISTRICT OF COLUMBIA CIRCULY 


GT&E COMMUNICATIONS INC., et al, 
Appellants, 


Vv. No. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
MANATEE CABLEVISION CORPORATION, 


NNN FNS SS SS SY ew 


Intervenor. 


GT&E COMMUNICATIONS INC., et al, 
Petitioners, 
v. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


MANATEE CABLEVISION CORPORATION and 
UNITED STATES ANTENNA CORPORATION 


NNN NS YS YS 


Intervenors. 


MOTION YOR INJUNCTION OR ALTERNATIVE RELIEF 


Manatee Cablevision Corporation ("Manatee Cable") 
and United States Antenna Corporation ("USAC"), intervenors 


in these consolidated cases, hereby request the Court to issue 


an injunction supplementing the cease and desist orders 
issued against GT&E Communications Inc. ("GTEC") by the 
Federal Communications Commission, which orders are the sub- 
ject of GTEC's appeal in No. 24,222, i/ so as to prohibit 
GTEC's activities hereinafter described. Alternatively, the 
Court's injunctive orders of June 30 and July 22, 1970, 
directed to Manatee Cable, should be clarified or modified to 


permit the same kinds of activities by Manatee Cable and USAC. 
I. 


Attachments A and B hereto, affidavits and exhibits 
of William E. Langendorf, General Manager of Manatee Cable- 
vision Corporation, and Hugh K. Jones, Manager and one of the 


owners of Cortez Plaza Apartments, show that GTEC has recently 


1/ , 

aaa The pertinent part of the ordering paragraphs in the May 
1, 1970 Memorandum Opinion and Order of the Commission 
is as follows (FCC 70-459, p. 35, 22 F.C.C.2d 841, 866): 


"71. Accordingly, It is ordered, That within 
30 days after the release of this decision 
General Telephone Co. of Florida, GT&E Commu- 
nications, Inc., and General Telephone & 
Electronics Corp., and each of them Cease and 
desist from the construction and/or operation 
of CATV distribution facilities in the in- 
corporated city of Bradenton and in the unin- 
corporated areas of Manatee County, Fla., for 
which no certificate of public convenience and 
necessity was obtained from the Commission as 
required by Section 214 of the Communications 
Act * * * ™ 

(Continued) 


= 


teen engaged in the construction of television cable in Cortez 
Plaza Apartments, condominium-owned and rental apartment 
buildings in Manatee County, Florida, with the purpose of 
connecting that cable to GTEC's community sntennaiceneriation 
(CATV) system if and when GTEC is again permitted to construct 
energized CATV cable in that area. More specifically, the 
cable system construction in and about the most recent of the 
five buildings now in the development (seven more buildings 


are to be constructed soon) was undertaken by GTEC after the 
: 2/ 


Commission's cease and desist orders set forth in note 1, supra. 


(Continued) 


That order was modified by the Commission's Memorandum 
Opinion and Order of May 11, 1970, which permitted GTEC 


"to continue to provide service from trunk 

and distribution cable presently in operation 

in the unincorporated areas of the County. 

Drops to the premises of new subscribers may 

be made from such trunk and distribution cable. 
However, we find no public interest justifi- 
cation for allowing the General System companies 
to expand its CATV service in those areas by 
energizing cable not heretofore in operation 

or to construct additional cable. On the con- 
trary, it would be inconsistent with the public 
interest to allow an enlargement of the area of 
entrenchment which was achieved by the misconduct 
of the telephone company and the affiliated CATV 
operator. Consequently, any stay of the effec- 
tiveness of our Decision which would lead to 
additional construction or operation in. the un- 
incorporated areas must be denied." FCC 70-490, 
para. 3, 22 F.C.C.2d 868, 869. 


2/ attachment A, para. 4e., 7, 84 & e. It also appears 


(id., para. 8c.) that GTEC installed such a system in 
(Continued ) 
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ilies 


That cable and the television distribution facilities con- 
structed in the initial four buildings at Cortez Plaza Apart- 
ments 3/ are technically capable of being interconnected 
with, and of receiving signals from, GTEC's CATV system in 
Manatee County. a // 

Furthermore, the understanding between Cortez Plaza 
Apartments and GTEC, according to Mr. Jones, has always been 


that GTEC is providing free television signal distribution 


from on-site antennas o/ as a temporary expedient for cable 


service by GTEC until GTEC can interconnect its community 
antenna system; at the latter time the residents of the 


development are expected to subscribe individually for a fee. 


(Continued) 


the fourth building of the development subsequent to the 
Commission orders released August 4 and September 12, 
1969, which prohibited GTEC from engaging in construction 
of CATV distribution facilities in Manatee County during 
the show-cause proceeding here under review. FCC 69-821, 
18 F.C.C.2d 812; FCC 69-372, 19 F.C.C.2d 647. 


Attachment A, para. HYa-d. & f. 
Id., para. 5. 


The two antennas now in use are mounted on small poles on 
or near the buildings they serve (id., para. 4a & d.). 


Id., para. 8; Attachment B. Mr. Jones! understanding of 
the arranrement with GIEC is supported by the contents of 
letters from GTEC addressed to Cortez Plaza Apartments. 
Attachment A, para.9 and Exhibits 1 and 2. 
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GTEC's closest energized CATV cable is approxi- 
. Mately 10 blocks from the buildings being wired, Tad, and 
thus the new construction cannot be considered a "drop" from 


energized distribution facilities. 


GTEC's evident intentions and the physical facts 


of its construction are strikingly similar to the allegations 
concerning USAC which GTEC has advanced in Case No. 24,325. 
GTEC has there alleged that through USAC Manatee Cable engaged 
in prohibited CATV construction. GTEC has challenged the 
Commission's finding that USAC's construction was undertaken 
in good faith as master antenna television (MATV) rather 

than CATV. 8 / For example, in its brief, GTEC has argued 
that "[tJhere should be no doubt .. . that an apartment house 
MATV system connected or intended to be connected to a CATV 
system is a CATV facility." Brief for Appellants-Petitioners, 
p. 57 n. 44 (typewritten copy). This has always been the 

crux of GTEC's position concerning USAC's construction in 
certain trailer parks ana an apartment building. As stated 


earlier to the Court by GTEC: a/ 


Id., para. 6. 


See Manatee Cablevision, Ince. FCC 70-600, released June 
10, 1970, 23 F.C.C.2d 5A4, 


Reply to Commission's Response to GTEC's Motion for 
Filing and Service of Investigative Beaver at p June 
30, 1970. 
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"The legal proposition here implied is that 

cable television distribution facilities 

constructed with the intent of combination 

with or connection to a CATV System within 

the meaning of the Commission's rules are 

CATV facilities from the outset. See GTEC's 

Further Motion for Stay, etce., pp. 7-8." 

Although intervenors disagree that the quoted propo- 
sition describes USAC's conduct, they have interpreted the 
Court's stay orders of June 30 and July 22, 1970 as prohibiting 
the type of construction which USAC had engaged in, because 
the question of Manatee Cable's good faith in undertaking such 
arrangements is presently. before the Court. Considerations 
of equity dictate that either the Commission's cease and 
desist orders against GTEC be broadened to prohibit it from 
engaging in the same kind of construction and operation of 
which it accuses Manatee Cable, or the Court's own stay orders 
be clarified or modified to permit such construction and 
operation by the intervenors. 

If the latter course is to be followed, the Court 
should order in substance that, pending judicial review or 
further order of the Court, 

Manatee Cablevision Corporation and United 

States Antenna Corporation may construct and 

operate self-contained antenna cable tele- 

vision systems located wholly on private 

property. 


Alternatively, if the Court decides to enjoin the 


above-described activities of GTEC, it should, in addition to 


-7- 


adopting the Commission's cease and desist orders, order in 


substance that 
/ 3 q 

u GT&E Communications Inc. is enjoined from 

4 construction or operation, in Manatee County, 
Florida, of any cable television facilities 
which do not constitute drop lines from the 
Pee ES energized distribution cable of 
GTEC. : : 


Il. 


In addition, unless the Court modifies its orders 
—_—_—_———— 


against Manatee Cable which presently prohibit the intervenor 
from installing drop lines to new subscribers from energized 
aistrepuction cable already in place, the same restriction 
should be placed upon GTEC by further modifying the 
Commission's cease and desist orders to prohibit GTEC from 
making "drops" to the premises of’ new subscribers. 

By its order of July 22, 1970, the Court effectively 
denied Manatee Cable's motion for clarification to the extent 
that it sought a declaration of the Court's aecanetion to 
permit Manatee Cable to make "drops" to new subscribers from 
energized distribution cable. Presumably the Court's decision 
not to permit such "drops" was reached in the belief that 
these house lines would disturb the status quo of CATV pene- 
tration, although Manatee Cable argued’ strongly to the contrary 


(see Reply to Response to Intervenor's Motion for Clarification, 
wv KS ; 


July 20, 1970). 


ge 


In contrast to Manatee Cable's present shackled 
position, GTEC is still permitted to construct drop lines 
$0 new subscribers from energized distribution cable. See 
note 1, supra (May 11 order); Motion for Clarification of 
Injunctive Order and Request for Expedited Consideration, 
July 6, 1970, pp. 3-6. 

Manatee Cable, by its general manager's further 
affidavit (Attachment C hereto), estimates that the presently 
energized distribution cable of GTEC is capable of servicing 
approximately 8,000 subscribers in the unincorporated por- 
tions of Manatee County. By GTEC's own statement, only 750 
subscribers had been obtained by GTEC as recently as May 12, 
1970. 10_/ Thus, GTEC has been left free to commence service 
to more than 7,000 new subscribers while Manatee Cable is 
prohibited from adding subscribers. The Court should rectify 
this inequity, which works to the detriment of the wronged 
party and in the favor of the adjudicated wrongdoer, by 
imposing upon GTEC the restrictions already imposed upon 
Manatee Cable, as follows: 

GT&E Communications Inc. is enjoined from further 


construction and operation of cable televison 
facilities in the presently unincorporated portions 


10 / 


Motion: for Stay and Injunction Pending Appeal and Request 
for Expedited Consideration, May 12, 1970, p. 2. 
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of Manatee County, Florida, except that GTEC 
may continue to provide service to those 

‘ persons who were subscribers of GTEC on 
August 7, 1970. ‘ 


wv Alternatively, the Court should permit Manatee 


Cable to operate as GTEC is permitted to operate under the 
Commission order of May 11, 1970 (see note 1, supra), by 
modifying the Court's order of July 22, 1970 to read as 


follows: 


Manatee Cablevision may continue to provide 
service, including drop lines to new sub- 
scribers, from trunk and distribution ‘cable 
presently energized in the unincorporated 
portions of Manatee County, Florida. 


WHEREFORE, the relief requested in parts I and II 


of this motion should be granted. 


Respectfully submitted, 


MANATEE CABLEVISION CORPORATION and 
UNITED STATES ANTENNA CORPORATION 


aro {4 Date Cohen 
J. Laurent Scharff 
W. Theodore Pierson, Jr. 
‘Pierson, Ball & Dowd 
1000 Ring Building 
Washington, D. C. 20036 
Their Attorneys. 


August 7, 1970. 


ATTACHMENT A 


State of Florida 


) 
) To-wit: 
) 


County of Manatee 


Vi 


AFFIDAVIT 
OF 


WILLIAM E. LANGENDORF 


I, William E. Langendorf; being first duly sworn, 
depose and state that the following information is true 
and correct to the best of my information, knowledge and 
belief: 

1. That I am General Manager of Manatee Cablevision 
Corporation, and also General Manager and a Director of 
U. S. Antenna Corporation. 

2. That I made several visits to the Cortez Plaza 
Apartments located at 4507 Ninth Street West, in the 
unincorporated area of Mar.atee County, Florida, and that 
my most recent visit there was made on August 6, 1970. 

3. That Cortez Plaza Apartments presently consist 

ek of five-two story buildings, including three condominium 
Dy: apartment buildings and two. rental apartment buildings. (pe 
ill There are 24. condom inum | units.:and 20 rental apartment ah . 
4. That I observed the following construction of a 
television distribution system within the Cortez Plaza 


Apartments project: 


a. A wooden pole erected in the center court 
on which pole an all-band antenna is mounted; antenna 
distribution wires run down this pole and then under- 
ground to serve three buildings surrounding this court. 

b. A broadband amplifier and a UHF to VHF 
converter enclosed in a wooden cabinet located on the 
_ground next to a third building. 

c. Also mounted on an outside wall of each of 
the three buildings, Craftsman taps not enclosed in 
any pedestal or covering; from these taps, drop lines 
run to each unit of the three buildings. 


ad. A metal pole loosely attached and extending 


about ten feet above the roof of a fourth building 


with two antennas mounted thereon; antenna distribution 
wires run down the pole to ground level, then into a 
metal storage housing in which are multi-taps and a 
broadband amplifier, in addition to a UHF to VHF 
converter, all appearing to be non-attached to the 
building and indicating a temporary installation. 

e. A fifth building being constructed on the 
northwest edge of this development, where before 
July 14, 1970, no cable had been installed, and where 
on July 14, 1970, the following cable construction was 


‘ observed: 


(i) beige RG59 cable running through 
ceiling joists and interior wall framing and 
exiting through wall outlet covers; the 
building appeared to be 100% prewired at this 
time. 

(ii) a cable entrance to the building 
located at the center section rear of the 
building at ground level, said cable entrance 
meeting with all drop wires within the building 
at a center point located under the stairs 
where the necessary electronics (e.g., amplifier 
and taps) would most likely be installed to 
@istribute signal to each unit within this 
building. 

f. Three of the above-mentioned buildings 


(buildings one, two, and three) are interconnected 


with aluminium coaxial cable (a type generally used 


in CATV construction). 

5. That the cable system described in paragraph 4 
above could be used in connection with a community antenna 
television system. 

6. That the energized cable of GTEC which is closest 
to the Cortez Plaza Apartments is located about ten blocks 
from coat development. 


7. That on July 14, 1970, I was: informed by Jerry 


= i= 


Searles, a technician employed by Manatee Cablevision 
Corporation, that he had observed two lettered "GTEC Cable 
Tv" trucks parked in the Cortez Plaza development on that 
date, and that he had observed GTEC's technicians working 
around and entering the above-mentioned fifth building, 
which was then under construction. 
8. That on several occasions I have spoken with 
Hugh K. Jones, manager and one of the owners of Cortez Plaza 
Apartments, who stated in substance as follows: 
a. The television cable distribution system at 
Cortez Plaza Apartments is owned, and was installed, 
and is presently maintained and operated by GTEC. 
b. Beginning in mid-January of 1969, Mr. Jones 
notified GTEC that he was in. need of cable service 
for the buildings. GTEC was unable to provide service 
from its CATV system, SO it: thereafter erected temporary 
antennas at the site of the buildings in order to 
provide television service to the residents of the 
building. 
c. Mr. Jones stated that construction on the 


above-mentioned fourth building was not completed 


before September 12, 1969, and that the fourth building 


was prewired. after September 12, 1969. 
d. Mr. Jones stated that on or about June 19, 
1970, he notified GTEC that he desired cable service 


in the above-mentioned fifth building, which was then 7 
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under construction. He was notified by GTEC that it 


Still could not provide service from its CATV system; 
however, a GTEC representative met with Mr. Jones at 
the project site to design the system necessary to 
provide service for the fifth building. According to 

Mr. Jones, GTEC has agreed to erect an antenna for the 

fifth building as previously done for the fourth 

building. 

e. Mr. Jones stated that his contract with GTEC 
calls for GTEC to provide CATV service to all units 
within his development, including the above-mentioned 
buildings and seven additional buildings soon to be 
constructed. GTEC has informed Mr. Jones that as soon 
as its CATV facilities can be extended to this location, 
the Cortez Plaza Apartments' system will be connected 
thereto. 

9. That on July 28, 1970, Manatee Cablevision obtained 
from Cortez Plaza Apartments documents which are attached as 
Exhibits 1 and 2 to this affidavit and which show that GTEC 
has always intended to connect its cable system at Cortez 


Plaza Apartments to its CATV system operating in Manatee County. 


hom } ee fs 
Mew ere” ON 2 lec do & 
ee 
Subscribed and sworn to _ William E.° Langendorf 
before me this if 
—— 


of August, 1970. 


oie | a EXHIBI' 1 
~—GQ'TEC CARLIE TY Or BPADTNT= 
P.O, BOX 70 
BRADENTON, FLA. 


February 6, 1969 
Cortez Plaza Apartments ° 


Gentlemen: 


If we have a letter from von that no outside antennas 
will be allowed on these buildings, and “that the 
tenants desiring our cable service will subscrihe 
individually, we will prewire with cahle on the 
following basis: 


lst Outlet - FREE 
2nd‘ Outlet - $2.50 


Under our present rates the tenant will pay a hook-un’ 
charge of $7.50 for the. first outlet and $2.50 for 
the second outlet, if desired. 


The monthly charge for the service is $4.95 for the 
first outlet and $1.90 per month for the second. 


Enclosed is a sample copy ‘of the ‘Customer Anplication. 


¥. 
$. 


4 *. 
tM. 
. 
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CORTEZ PLAZA APARTMENTS : G'TEC -CARLE TV OF RRADENTON 


. Rv 


Sciesota Coblevisioa, Ltd. 
CUSTOMER'S SERVICE APPLICATION 


of . : 
CUSTOMER'S NAME . ° 
t) 


Permanent Resident Scanonal__. ‘Now Many Monthe___ 


hereby nubscribes to the Saranota Cablevision services, OO a 
ut an noon an the company can supply the xcrvice. 


Seranata G ublevinion, Lid. agrees: ta provide the maximum nonber of television chanacls avail- 
able olf the air io accordance with any cxisting or later cuncted applicable legislation or 


* Custonier ugreen to abide by the Rules ond Regulations stoted on the reverse side of this applice- 
“tice — to pay for acrvicer an f own: 


PRIVATE HOME SERVICE: Payeble i in advance — Miniroure wobucription aa——amonthen. 


Month} Net for 
Firat Outlet $5. a aoe 
Additional Outlet» ) 1.00 each * 


ANNUAL: Payable in Advance 


Fiest Quiles . $55.00 
Additional OwJets sre 31.00 each 


” EW Service Only? Above rates opply 
FM Service in conjunction with TV service — additional outlet rate So 


INSTALLATION CHARGE: . 


Fiewt Ontlet | . _ $220. 
Second Oulet paetinek 5O “ 


3 
Four or More at $S.00 cach . 
Total $ 


Where cust than 150 feet fi toting D: Cable, aft 
coopatecuenitsiaes ” rom existing Diatributian srcherae weatysfive 


Received payment = at (Check — (2). Money Order in thoemtel$—— 


Receipted by 


. RULES AND REGULATIONS 


Whereas, Sarasota Cablevision Ltd. hereinafter referred to an Cablevision, operates a TV cable signal system 
in the arca of the Customer's residence and the Customer desires to avail himself of the nervice to be rendered by 
Sarnsota Cablevision Ltd., therefore, the parties covenant and agree as follows: 


‘le Cablevision shall furnish and instal} equipmeht to provide a television signal on a standard television receiver 
at the above residence of the Customer, in accordance with the terma hereof, which equipment shall at al] times 
remain Cablevision’s property. 


Cablevision will connect additional outlets to the installation in private homes at a cost of $10.00 for second : 
outlet, $7.50 for third outlet, $5.00 for fourth orimore outlets. 


Cablevision aball maintain its equipment and tranemission lines for the transmission of a television signal, but 
eseumes no responsibility for the operation, maintenance or repair of the Customer's television set. rae 


The Customer agrees that he shall ay any tax whatsoever kind and by whatsoever jurisdiction imposed with ree 
» spect to the services to be eadered by Cablevision to the Customer and equipment incidental thereto. 


This agreement shall be subject to all provisions of the Schedule of Rates and Roles adopted by Cablevision, 
which ie on file. in its office. . : 


The Customer agrees to continue as a subscriber for a minimum period required by Cablevision. 


Applicant will in no way disturb, alter, interfere with or move the signal wire of Cablevision nor will he esac 
or attempt or permit the attachmert of any additional television sets to said wires.’ Any breach of thie clause 
shall give Cablevision the right ty forthwith remove its equipment from the premires and cancel this agreement. 
Any fees and charges paid to dat» will be forfeited. : . 


Cost of relocation of Applicant's television receiver or receivers hall be based upon time plus material, with 
e minimum charge of $7.50. Cablevision shall at all reasonable tines have the right of way upon Applicant’s 
premises for the purpose of inspection and repair of ite cable an’. connections. F , 


No additional television sects shall be attached or connected with Cablevision’s syetem upon Applicant’s preme 
ises without the consent of Cablevision and in such case only under the supervision of said Cablevision. 


Applicant will not assign or sublet the television signal. 


Applicant hereby agrees that it will not permit any person to perform any work or service upon the lines, cables, 
connections and installations of Cablevision except a properly accredited represertative of said Cablevision. 


It is specifically agreed that the facilities contracted for herein apply to a single family residence and that all 
original or additional outlets shall be used only in the residence described herein. : 


The Applicont warrants that Applicant owns the premises in which Cablevisign’s equipment is to be installed 

or has obtained the valid consent of the owner for the installation, maintenance, inspection, repair and removal 
of Cablevision’s equipment, which equipment shall remain the property of Cablevisjon at all times. The Appli- - 
cant shall indemnify Cablevision for any loss or liability caused by a breach of thie warranty. MR 


14 In the event « euit is instituted to enforce provisions of thie contract or collect mesies hereunder, the Customer 
all pay all coats of the collection, including « reasonable attorney's fee. 


‘ 


EXliBli < 


G‘TEC CABLE TV ; 
GT&E COMMUNICATIONS INC. 
2259 BEE RIDGE’ RD. 
SARASOTA, FLORIDA 33579 


April 10, 1969 


Mr. James Cravens 
Cortez Plaza Apartments 
4507 - 9th St. West 
Bradenton, Fla. 


Dear Mr. Cravens: 


Confirming our conversation of yesterday, we are 
delayed in bringing the cable service to the site 
where you have presently constructed two apartment 
buildings. This delay is due to the lack of pole 
agreement with the Power Company. However, we 
should have this in the very near future. 


If we have not brought the cable to this site by 
the time your tenants start to move in, we will 
temporarily erect a wooden pole in a convenient 
spot and from antennas atop this pole will supply 
television service to the tenants. There will be 
no charge for this service until we have actually 
hooked them up to our cable system. This, o 
course, we will do just as quickly as possible. 
We understand the first tenants Will move in at 
the end of this month. 


We are sorry for this delay and trust this ERS 
ment will be satisfactory to you. ~ 


' Very truly yours 
 E. iy i 
H.0.H 
SALES * SUPERVISOR 


HOH/b 


ccesDivision Plant Supt. 


ATTACHMENT B 
State of Florida 


) 
) To-wit: 
) ; 


County of Manatee 


AFFIDAVIT 
OF 


HUGH K. JONES 


I, Hugh K. Jones, being first duly sworn, aepose 
and state that the following is true and correct to the 
best of my knowledge and belief: 

1. That I am manager and one of the owners of 
Cortez Plaza Apartments, 4507 - 9th Street, Bradenton, 
Florida. 

2. That I have read the affidavit of William E. 
Langendorf subscribed and sworn to on August 6, 1970. 

3. That the above-described affidavit is true 
and correct to the best of my knowledge and belief. 

4. That the Exhibits 1 and 2 to that affidavit 
are true and correct copies of documents in the files 
of Cortez Plaza Apartments. 

5. That it is and always has been my understanding 
that the residents of Cortez Plaza Apartments would 
individually subscribe to GTEC's CATV service when the 
Cortez Plaza Apartments' cable system is connected to 


GTEC's community antenna system, and that, in the 


meantime, GTEC will construct and maintain an on-site 
antenna system free of charge to Cortez Plaza Apartments 


/ 
gnd its residents. 


: 7 = 
N iy Hugh_K. Jones — 


Subscribed and sworn to 


before me this 4 ’/ day 


a 


(a 


Of (fr pen ow , 1970. 
2 
¢ 
foeSren “A 


Motery Pudlic, State. of Tlords ot Lecge 
“Hy Commission Expires Jan. 7, 1972 
aoe Berd, Amaronn Eire A Sarva, £90 ay 


ATTACHMENT C 


State of Florida 


) 
) To-wit: 
) 


Couaty of Manatee 


AFFIDAVIT 
OF 


WILLIAM E. LANGENDORF 


I, William E. Langendorf, being first duly sworn, 
depose and state that the following is true and correct 
to the best of my knowledge and belief: 

1. iI am General Manager of Manatee Cablevision 
Corporation. I am also General Manager and a Director of 
U. S. Antenna corporation. : 

2. A survey was made under my direct supervision 
on August 3 and 4, 1970, in the area known as Bayshore 
Gardens, bordered by Bayshore Gardens Parkway on the 
north, U. S. 41 on the east, Sarasota Bay on the south, 
and 34th Street, West on the west. 

3. The above-described survey disclosed that there 
are approximately 1,079 units which can be served by 
energized cable of GTEC in Bayshore Gardens. Three hundred 
twenty-six units appear to be receiving GTEC's service at 
present. 

4. The balance of the unincorporated portions of 


Manatee County affords GTEC, by conservative estimate, an 
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additional 7,000 potential subscribers from presently 
energized cable, thereby giving GTEC a potential of serving, 
via presently energized cable, more than 8,000 units in the 


unincorporated portions of Mznatee County, Florida. 
a) Ke — wa 
ew oe > 
id Hee LL. e/ 


William E. Langendorf 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GT&E COMMUNICATIONS INC., et al., 


Appellants, 
ve Case No. 24,222 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
MANATEE CABLEVISION CORPORATION, 


Intervenor. 


GT&E COMMUNICATIONS INC., et al., 
Petitioners, 
Vv. : Case No. 24 5325 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


MANATEE CABLEVISION CORPORATION and 
UNITED STATES ANTENNA CORPORATION, 


Intervenors. 
OPPOSITION TO MOTION FOR INJUNCTION 
OR ALTERNATIV c 
GT&E Communications Inc. (GTEC) opposes interve- 
nors' motion:for injunction or alternative relief ("motion") 
dated August 7, 1970. Intervenors ask the Court to modify 
the Commission's cease and desist order against GTEC to pre- 
vent GTEC from, first, constructing and operating MATV-type 


television distribution systems in the county and, second, 
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from making "drops" to new subscribers from energized dis- 
tribution cable. In the alternative, intervenors ask the 
Court to modify its June 30, 1970, injunctive order to 
permit them to do those things that they seek alternatively 


to prohibit CTC from doing. 


In brief, GTEC opposes the first request as un- 
necessary and as unnecessarily injurious to uninvolved 
third parties and the public. GTEC opposes the second re- 
quest as an avowed attempt to reargue intervenors' motion 
for clarification, which was filed July 6, 1970, and was 
disposed of by the Court's order of July 22, 1970. GTEC 
would further note that insofar as intervenors' requests 
seek to "modify" the terms of the Commission's cease and 
desist order, they either are untimely appeals therefrom 


er present difficult questions of primary jurisdiction. 
I. 


Intervenors ask the Court to in substance "broaden" 


the Commission's cease and desist orders against GTEC to en- 


join GrkC "from construction or operation, in Manatec County, 


Florida, of any cable television facilities which do not 
constitute drop lines from the presently energized distri- 
bution cable of GTEC" (Motion, p. 7), i.e., to enjoin GTEC 


from construction and operation of MATV-type facilities. 


=e 
They argue in support of such an injunction that 


Considerations of equity dictate that either 

the Commission's cease and desist orders 

against GTEC be brcadened to prohibit it 

from engaging in the same kind of construction 

and operation of which it accuses Manatee 

Cable, or the Court's own stay orders be 

clarified or modificd to permit such con- 

struction end operation by the intervenors. 

[Motion, p. 6.] - 

The sole factual predicate for intervenors' motion 
is GTEC's installation and operation of television distri- 
bution facilities at the Cortez Plaza Apartments in Manatee 
County. The facts are quite simple. In late 1968 and early 
1969 -- well before Manatee Cable's first complaint was filed 
on April 2, 1969 -- GTEC and its predecessor, Bradenton 

1 1 
Cablevision, undertook to renine/ the Cortez Plaza Apart- 
ments for CATV service as they were being constructed and 
to operate the facilities as an MATV system pending extension 
of GIEC's CATV ceble to the site. Over the ensuing year-and- 
a-half some forty-four units were constructed and so pre-wired. 
GTEC has received and presently expects to receive no pay- 


ment from the Cortez Plaza Apartments or its tenants for 


materials, labor, or pre-CATV service. (Langendorf affidavit, 


] 33 O'Dell affidavit 11 2-5). 


1/ Pre-wiring is a technique whereby wiring is run through 

= open joists and studs of new buildings to pre-determined 
outlct points before plaster or wallboard is applied. Once 
plaster or wallboard is applied, the joists, studs, and wiring 
are concealed. 
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Leaving aside as unnecessary to a decision on 
intervenors' motion the question of the legality of Manatee 
Cable's or GTEC's Sondnaeees intervenors have failed to 
address, let alone meet, any of the requirements for relief 
pending appeal as set forth by the Court in Virginia Petro- 
leum Jobbers Association v. FPC, 104 U.S.App.D.C. 106, 110, 
259 F.2d 921, 925 (1958). 


Intervenors have failed to show "that without 
such relief, [they] will be irreparably injured". By 
paragraph 3 of the Langendorf affidavit they have shown 
that only forty-four units have been pre-wired, and that 


has occurred over a period of nearly a year-and-a-half 


(O'Dell affidavit, 7 3). Certainly the staus quo will be 


2/ GTEC does not understand intervenors to suggest that 

GTEC is in violation of the Commission's rules or its 
May 1 cease and desist order (as partially stayed by its 
May 11 order). Intervenors' motion does not purport to be 
a petition for enforcement but rather a motion for enlarge- 
ment of the scope of the Commission's cease and desist order. 
Indeed, intervenors' prayer for injunctive relief is premised 
on the assumption that -- absent a judicial broadening of 
the cease.and desist order -- GTEC is legally free to do 
what it is doing. 


GTEC would vigorously dispute, however, the characteri- 
zations of GTEC's actions at pages 5 and 6 of intervenors' 
motion as being "strikingly similar" to Manatee Cable's . 
conduct or as being "the same kind of construction and 
operation" as that done by Manatee Cable. Unlike Manatee 
Cable's conduct, GIEC's actions were not in violation of 
an order of or undertaking to the Commission, and GTEC did 
not proceed by “misleading and clandestine means" and "with 
the clenr purpose of deceiving the Commission" (23 F.C.C.2d 
5h, 5G). 
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at most only minimally altered pending the Court's decision 


on the merits under an expedited schedule. 


Intervenors have failed to acknowledge the re- 
sulting damage to other interested persons, viz., Cortez 
Plaza Apartments, if the pre-wiring practice is precluded 


by an interlocutory injunction. Pre-wiring must be done 


in each unit before the building contractor puts up the 


wallboard. Pre-wiring is a "now or never" proposition. 


(O'Dell affidavit, 1 6). 


The grant of the requested injunction would not 
be consistent with the public interest. If GTEC were en- 
joined, as intervenors request, from operating its tele- 
vision distribution system at the Cortez Plaza Apartments, 
the residents there who depend on the system for television 
reception would be deprived of an existing reception service. 
The Commission has repeatedly said that it cannot and should 
not withdraw television service. Ironically, it was Manatee 
Cable who in resisting an injunction argued to this Court 
that it would be inconsistent with the public interest 
to prevent even initial extension of CATV service to new 
areas.2/ Yet in the instant motion intervenors do not con- 


sider the public interest implications of the withdrawal of 


3/ Oppositions of Manatee Cable, filed May 19, 1970, p- 7; 
and June 23, 1970, p. ll. 


-6- 


service. Such withdrawal of service would not be consistent 


with maintenance of the status quo pending appeal. 


Thus, it seems plain that intervenors have 
failed to establish a need for the requested injunction, 
let alone a necd outweighing harm to other interested 
persons and the public. Intervenors' appeal for parity 
based on "considerationsof equity" (Motion, p. 6) ignores 
at least one Siginificant difference in the two situations. 
GTEC sought in this Court the injunction against further 
construction by Manatee Cable in the unincorporated portion 
of the county to preclude Manatee Cable from serving new 
subscribers based on construction during the periods of 
Manatee Cable's undertaking to the Commission and of con- 
sideration by this Court, in order to prevent GTEC from being 
pre-empted by Manatee Cable in the county. Without such an 
injunction the res of the appeal was seriously endangered. 
The effect of the injunction was to preclude Manatee Cable 
from capitalizing on its unlawful conduct (23 F.C.C.2d at 
546) and to avoid creation through the commencement of new 
service a relatively inflexible constraint on the possible 


remedies available to the Court or Commission upon the 


determination of the instant pee al No such compelling 


4/ the forefoing, points were more fully developed in GTIEC's 
response to Manatee Cable's motion for clarification, 
filed July 13, 1970. 
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considerations are shown here. 


Finally, although for the foregoing reasons the 
Court need not in GTEC's view reach the point, the language 
of the injunction as proposed by intervenors (Motion, p- 7) 
is overly broad so as to reach CATV Gperaions in the City 
of Bradenton, which are subject to different provisions in 
the Commission's May 1 order and are not affected by the 
Court's June 30 order. Manatee Cable itself is presently 


free to construct new CATV plant in Bradenton. 


Intervenors ask in the alternative that the Court's 
June 30 order (as clarified by order of July 22) be modified 


to permit them to "construct and operate" MATV systems in 


the county, which would include completing and energizing 


the television distribution systems in the three trailer 
parks which are the subject to the petition for review. in 
Case No. 24,325. As previously shown the Court, this would 
involve initial service to a large number of new subscribers. 
The inauguration of service on such a scale would not be 


consistent with maintenance of the status quo pending appeal. 
II. 


Intervenors additionally ask that the Court enjoin 


= foe 


GTEC from installing "drop" lines2’ by “modifying the Com- 


mission's cease and desist orders to prohibit GTEC from 
making Grops' to the premises of new subscribers." (Motion, 
p. 7.). This request is urged on the ground of placing GTEC 


on @ parity with intervenors. 


Intervenors' request for modification of the 
Commission's cease and desist order should be rejected for 
several reasons. There is no showing that such an order is 
necessary to maintain the status quo. Unlike Manatee Cable, 
GTEC has complied with the Ccmmission's stay peaconsinaciion 
since at least September, 1969. Its situation has long 
Since stablized. In fact, as this Court was advised in mid- 


July, GTEC has actually suffered a net loss of subscribers 


since May 1, 1970.2/ in contrast, the showing as to Manatee 


Cable was that Manatee Cable had 


hurriedly constructed and/or put into 
service many miles of trunk and distribu- 
tion cable -~ much of it in discontinuous 
segments and generally without hesitating 
to put in drops as its crew went along. 


5/ "Drops" most typically are lines run into homes from 
the pole line on the public right-of-way in front of 
or behind the home. 


6/ GTEC's response to intervenor's motion for clarifica- 
tion, filed July 13, 1970, at 4n. 6. 


-9- 


GTEC estimates that close to 25 miles of 
trunk and distribution cable has been con- 
structed or installed since May 1. Part of 
this construction enabled Manatee Cable to 
energize an additional estimated 15 to 20 
miles of cable hurriedly built on [the] 

west perimeter of GTEC's system last fall.3/ 
These cablespass some 3000 potential sub- 
scribers all told4+/ and place Manatee Cable 
on the edges of two large housing developments 
which have a long-range potential of approxi- 
mately 5000 units. 


When it is considered that Manatee Cable 
served at most approximately 100 subscribers 
on May 1, connections to even a quarter of 
the 3000 homes during the pendency of the appeal 
would produce a vast shift in the status quo. 


Drops are currently being installed from 
this cable. 


To which should be added sixteen-hundred-plus 
potential subscribers of Manatee Cable in the 
three trailer courts where Manatee Cable had 
been constructing CATV facilities through its 
dummy corporation, U.S.A.C. 
(GIEC's response to intervenor's motion for clarification, 


filed July 13, 1970, pp. 3-4 [footnotes 5 and 6 omitted]). 


The estimate of GTEC potential contained in the 
second Lagendorf affidavit in support of the motion is 


interesting but immaterial. Though GTEC has been free to 


add prone the fact remains that its net subscriber count has 


declined. There is no need for the Court to forbid GTEC from 


altering the status quo, when GTEC has demonstrated its in- 


7/ Except between May 1 and May 11, 1970. 
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ability to do so. Incervencrs' motion must fail under at 


least the second test of Virginia Petroleum Jobbers, supra. 


Intervenors seek @ judicial order prohibiting 
GTEC from adding "drops", which GTEC is expressly permitted 
to do by the Commission's May 11 order. As noted at the 
outset, to the extent that intervenors seek "modification" 
of the Commission's orde:, their motion should be dismissed 
as an untimely appeal. Further, such a request would pre- 
sent a serious question of primary jurisdiction, insofar 
as the relief requested were inconsistent with the May 11 
order and with the provisions of the Commission's order 
in Docket No. 18,509, Section 214 Certificates, 21 F.C.C. 
2a 307, 18 R.R.2a 1549 (1970), on reconsideration, 22 F.C+C. 
2a 746, 749, 18 R.R.2a 1798, 1802 (1970), appeal pending, 
5th Circuit No. 29,246. See also Rule 18, Federal Rules 
of Appellate Procedure. 


Alternatively, intervenors seek modification of 
the Court's order of July 22, 1970, to permit Manatee Cable 
to add drops in the unincorporated portions of Manatee County. 
This same request was contained in Manatee Cable's motion 
for clarification, dated July 6, 1970 (see particularly 
pages 2 and 6). GTEC conceives of the Court's order of 


July 22d as having denied that portion of Manatee Cable's 


request. Intervenors have brought forth no changed circum- 


GL Ss 
stances which would warrant reconsideration. 


Accordingly, for the foregoing reasons, interve- 
nors! motion for injunction or alternative relief should 


be denied. : 


Respectfully submitted, 


GT&E COMMUNICATIONS INC. (GTEC) 
Mong? “bd 


e ) 7 
1229 Nineteenth Street, N. W. 
Washington, D. C. 20036 


by. 


1120 Connecticut Ave., t 900 
Washington, D. C. 20036 


Its Attorneys 


August 14, 1970 


STATE OF FLORIDA 


) 
) ss. 
) 


COUNTY OF MANATEE 


AFFIDAVIT 
OF 
GEORGE WAYNE O'DELL 

George Wayne O'Dell, being first duly sworn, deposes and 
says: 

1. I am manager of the GTEC CATV system serviing Bradenton 
and vicinity. I have held this position since June, 1969. 

2. As nearly as I can determine from records in GTEC's 
Bradenton office and from inquiries to persons employed there 
during the relevant time period, the first contacts with the 
Cortez Plaza Apartments were made by GTEC's predecessor, 
Bradenton Cablevision, in late 1968. It is apparent from the 
recitation in paragraph 8(b), affidavit of William E. Langendorf, 
of Mr. Jones' mid-January notification to GTEC, that the initial 
contacts must have antedated mid-January 1969. GTEC acquired 
the Sarasota Cablevision properties, including Bradenton Cable- 
vision, on January 8, 1969 (Commission decision, para. 34). 

3. The Cortez Plaza Apartments are new buildings on 
which construction was just then beginning, and the under- 
standing was that GTEC would pre-wire each individual unit 
after the framing was complete but before the wallboard was 
applied. Over approximately the last 15 months, as construc- 
tion of the five buildings progressed, we were called in from 
time-to-time to pre-wire all new units prior to completion - 
mostly unit-by-unit and certainly never more than a few units 


at atime. Because extension of GTEC's cable to the Cortez 


236 


BOONE & KANKTSKY, ATTORNEYS AT LAW, FLORIDA POWER & LIGHT DUILDING. VENICE. FLORIDA 


Plaza site was being held up by the lack of FP&L pole attach- 


ments (sc% Exhibit 2 to the Langendorf affidavit), GTRC' in- 
stalled in March or April, 1969, a temporary antenna in order 
to provide television receotion to the first tenants. As the 
first three buildings were occupied, the distribution system 
in these buildings were hooked up to the temporary antenna. 

4. When it came time in April, 1970, to hook up the 
fourth building, a second temporary antenna was erected, since 
the extension of a line from the then existing antenna would 
have entailed significant delays while a long interconnecting 
cable would be emplaced and existing equipment rearranged to 
provide sufficient signal over the lengthy cable route. GTEC 
has no present intention of increasing to three the number of 
antenna installations on the Cortez Plaza premises. 

5. At no time has GTEC received money from either Cortez 
Plaza Apartments or the tenants for the emplaced equipment and 
lines or for television reception service. In no other instance 
in Manatee County is GTEC providing television reception service 
beyond the reach of its existing distribution lines. 

6. It should be understood that pre-wiring must take 
place at a specific stage of construction or not at all. Pre- 
wiring is no longer possible once the building contractor has 
put up the wallboard. If GTEC were to be prevented from pre- 
wiring a given unit, GTEC would no longer be able to assure 
the owners of Cortez Plaza that concealed wiring could be 
brought to a cable outlet placed where the owners wanted it. 
Stated differently, pre-wirine is a now or never proposition 


when building construction reaches the critical stage. 
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roy 
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Dated at Bradenton, Florida, this _/2 Th day of August, 


1970. 


B.T aspen ONL 


George Wayne O'Dell 
Affiant 


Subscribed and sworn to before me, a Notary Public, this 


DAE day of August, 1970. 


Hobe J Wheel) 


Notary Public 
My Commission Expires: 


hotary Public, 


State of Florida 
My Commission Expires Feb. ris 
Bondes OY U.S. Fa a. 974 
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Isayroniis at ‘his vime. Mr. Shenk ond 


t 


time I voulca 


gooid you please state your Sulit name Sor che 
2enmeek D. Bishop. 


¢. — 


what. ig yeur business agGress. “rz. Bishop? 
73 ~ Thizd Avenue, New York City. 
ity whom are you employed? 


G@EE Communications; Inc. 


Nawe next waek oc teccify and swear te 


xezord? 


~ ' 
wo what epacity axe you empiaved BALTAOY Communicaticns 


Bisnvop? 


The controller. 


Whan were vou ormployed Sy Give Communications, Ince? 


daly of 1906. 
In what cavacity? 


Ae controlier. 


(The documents: heretofore mixed for 
identification as General System 
H ‘ 


Exhibits Numbers 6 and 7 were recsived 


in evidence) 


ER. DOWD: May 4 ask then if scmeoue wao is goin to produce 


} 
3 | 2 witusss sho I can cross-examine es te the truth ond accuracy 
° ? | of these docuvents? | 
8 | HR. LOYD: I have no intention of doing ‘se. Other than 
“ : 
g || Mr. Bishop -~- 
: : 10 | PRESIDING EXAMINER: They are not then being offered for | 
| “ 1 | the truth and accuracy of the contents? ! 
q 12 | MR. LnOTKE Just offered for what wes effered by the 3 
13 || Seller and what was received by the company as a consequence. 
{ 
14 MR. LLOYD: That is correct. 
15 BY MR. LLOYD: | 
x 16 Q My. Bishop, you have aiready testified that you are 
g 17 || familiar edith what has been marked for identification as General 
: 1g || System Exhibit 8, actually it has been receive now, the 
¢ 
49 |}pole attachment agreement. 
W 20 Can you tell me whether or not GT&E Bosnian tonetenee inc. 
o 21 || has complied with the provisions of that agreement to the best 
; 22 ||Cfyouxr knowledge relating to insurance? | 
j 23 A Yes. | . 
: 24 Q Can you tell ma whether or not it has complied with 
P 25 the provisions relating to the posting cf bonds? 
201 - | 


wate the insurance 


x 


Has it complied with the orovision relating to pav ments: 


fox work to be pexformed by the telephone conpany? 


Zr have some other documents that I wane to 
andcffes ths cough ¢ 3a witness, Mr. Pxanriner. 


IDING BXAMINER:ALL eight 


WLLL get them cut aan mete rigit along with 
it. I would Bile to hand to the xwcporter at this time tuo copies 
Watch purports te be « Fiasech IL, 


1967 agzcemsnt betwees: Miesida Lights end Power Company and 


1 
Saraseta Cablevision Etd., a limited partnership doing business : 


as Bragenton Cablevision.” The decuments consist of six nuvbes 
pages and an attachment thereto headed, "Schedule of Required 
Boad." £ would ask that this be marked for identification as 
General System Exhibit 9. 
PRESIDING EXAMINER: That may be so oxdered. 
(The document referred to was marked 


for identification as Genexal System | 


Exhibit Number 9) 


PRESIDING BARMANSR: Ay objectier’s 

What hag eer, mocked General System 13 21 hexeby x2ceived 
{The docwsent keretofore marked fer 
identification as Ceneral System: 

Eenthse Munber lz was yeceived in 
evicenve.) 

BY MR. LLOYD: 
Q Mr. Bishop, apart from your company's accuicition 
| of the asectis of Sarasota Cablevision, Inc., have you ever had 


ether CATV 


” 


occasion to examine the possible availabi 
properties in the Stace of Florida? 
Yes. 
Would sou tell us what those were? 
A Ve evaivated Menatee Cablevision and systems in 


Gainsville, Seabring and Avon Park. 
Q Can you teil me wnen you first had occasion to 
study the possible availability. of manatee Cablévisicn? 
A In January of 1969. 
Q With whom did you have discussions in that regard, 
Mr. Bishop? 
aA Mr. Patterson from Spencer Kennedy Laboratories. 
Q Did Mr. Patterson indicate to you or did he not 


that he was making the propexchy available for purchase? 


| 
| 
j 
| 
| 
t 
| 
| 
i 


LPG 


nN 


Re Od so. indieato> 


> 


Yes, he die. A 


& 


¥) ue 
Sr nen ren 
RS a re ee wear eee OTe 


Can you tell me whether the property was subritted 
4 for evalvation individvally or tag it Part of i: package 
ef systens? 

tt was presonted individually by itself, 
Q Did you, Mr. Bishop, actually attend a maeting with 
Mr. Patterson? 


ie 
A Yes. Mz. Stewart and Mr, Patterson ‘met ih ovr New 


| York offices in January of this year. 


Q Can you tell m2 as best you can wnat you recollect 


¢ 


"about thoge discussions? 

A Mx. Patterson offered the Manatee Cabelvision 
syetem to us which at that ti: consisicd ef some cable and 
electronics in Place as wall as a substuntial amount of Gable 
and alectronic inventory on site, The asking prica as 1 recall 
is in excess of $200,000 and he haa with him at that meeting 
dwtaiLis of the Property in place and the inventory on site, 

Q May I interrupt you mr, Bishop? Was the property in 
Place underground Construction, aerial construction or some othe}: 
form of construction? 


Aa It was underground. 


| 
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chat we had hes no e:inex 
ence with che type of k shich they had, which was Supen. 
cable ~-~ 


G EXCUSE Be. That is a capatzi §$, » trade nano. 


oo 


Hight, Mr. 


3 S@S. Sad that we had no experience with SKi. eleccronils 


equipincat, but we were concerned abou: picking up such a subs 
tial cvount of inventory. I asked him what nis company's Su 


guarantee vas on the clectrenic cavipment and he indicated shat 


it was the standard CurV industry guaxantes,. althcugh they 


would not stand behind certain of the tsansictors in che emuip- 


id you and Mr. Stewart 
you dismiss out of 
that time? 

A We told Mr. Paterson that we would evatcace the 
information he provided us and get back to him in a couple of 
weeks. | 

Q Did you do so? 

A Yes, I called him. 

Q WilL you tell us what you recollect Sout that conver 
sation? 

A I indicated to him that we were aereeraa in purchas 


ing only the cable and electronics that were in place and the 


| 


| 
| 
| 
| 
| 
| 
| 
: 


Set Dee 5 


wets 


, 


ami which haey bcd purchased, which I molieve was aporoximared | 
wested in purchasing the } 
2 or Anventory cable 
Did Me. Patexson seen LER xocective to your 
SLOT 
No, he indicated 
| the imventory and cable in place cnaly, 
' | interes ted im the 
peckage., Litigation 
im the county. 
Dis. you have any further discussions wich 
: that time? 
No. 
‘ Have vou had any discussicn with auyens 
| atscussions were texminated about the possible acquisicion of 
A Yes.” 


1 vou tell us when and under what circumstances? 


Manatee Cablevision? 


A I believe later in the spring Mr. Christiansen from 
Alabama had contacted our Florida office in order to detexmine 
if we were interested in the Manacse Cablevision property <s 
well as some CATV properties he had in Alabama . Our Florida 
office put him in contact with me. 


I called Mr. Christiansen and he put m2 in contact with 
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and they : nad the Manatesi 


> 
re 
nh 
fi? 
tt 
re 
.¢) 
iy 
5 
& 

4 
e 


aa 


a] rhe 
Se na et we SO 


|| Cablevision aS well as some franchises and 2 system er two in - | 
i 

Alabama that they wexe offering as a package . I indicated +o 
the attorney that we had talked with SX, on Manatee Cablevision 
alone and he said he was awaxe of this. : 

= had asked the attorney <o foxward to me some financial 
information on the Alabama property so that te could cvaluaze 
those oropexties. 


Did he do so? 


What, if anything, was done after that? 
A Well, we were in the process of eva eating ¢ he pack- 


age when it came to our attention that the Manatee Cabievision 


| 
| 
| 


aS a package had been sold. 

Q Did you do anything further after receiving that infox- 
mation about pursuing the possible acquisition? 

A No. | 

Q Mr. Bishop, in your written testimony that has been 
received as General System Exhibit 3 ik{etirinute to Sam Booth, 


a statement that Manatee Cablevision was doing to forfeit a 


franchise in Manatee County. Do you recall whether or not Mr. 
Booth indicated when this event which he predicted was going to 
aome to pass? | 

A ‘No, he didn't. 


Q From the time you elected to pursue the acquisition > 


’. 


tire tame vou entered into the plan of in.oxganigation, did you o% 
associated with GTEC make any ef“ort co determine what th 
of Manatee Cablevision franchise was; in fact? 


wr 
uta, a 


Why noc? 


the corporation or Manatee Cablevision was inactive 


cime and there was no evidence chat it would bacone 


Mo. Bishop, hava you ever met an individual named 


| Richard 


On June 4 of this yoar. 
Q Where? 
A In our New York offices. 
Q Was that pursuant cr was it net te a prearranged 
appointment? 
Yes, he had arranged it. 
Mr. Leghorn had made the appointment? 
Yes. 
With whom? 
Sid Fleishman, our chie=. engineer, two days earlier. . 
Did you particivate in discussions with Mr. Leghorn 
- Fleishman? 


Yes. 


hz message that = 
from Mr. Leghorn was that if we werla not sell our bradon- 


XN " = 
a ‘ Vey! 4 = 
on and Manatee system te him, chat he would spead up tne liti- 


Q Bic you agree to talk further with nim or to perhaps 


|} $e1.1 the systems te him ox pursue the subject? . 


ito him and we hed no further discussions. 
Hav2 you since that meeting which was held ever met 
Mr. Leghorn ox taiked to him? 


A No. 


i 
i 
H 
i 
e 
ay No, we didn't. We said we would net sell the system | 
; 
1 
{ 
} 
| 


Q Mr. Bishop, do you perform any work for any cther com-; 


pany hesides GTSE Communications, Inc.? | 


you know whether Winton Stewart per fo:7ms any work 

companies besides GT&E communications, Ine .? 

does not. : 

your written testimony which has been received as 
General System Exhibit 3 on page 7 you have identified the other 
officers of OT&E Communications, Inc. and the directors. De yo 
know whether or not the other officers and the dizectors of the 
company perform duties for companies other than GT&E Comnmunica- 


tions, Inc.? 


A Por GTzE Sesvice Corporation. 


Seox 


20 


17 


\S somptro? Ler * 


from the Serv.ce 


oh only Me. Gage ond Mic. Stawart. 


You mean they interviewed you? 


your testimony befera vor vir. 


page 1, Tine 14 and line 15, you stata that “The 


{ availability of che property was celled to GYEC's attention in 


j February oF 1963 by a broker." Do you xecall who the name of 


} that company was? 


Biaciburn and Cc. 


ard Co.? 


principal place of business is where? 
it was the Washington office. I don't knoy 
if that is their headduarters or uot. 
Q Now do you have any knowledge as to why Blackburn and 
ties? 
‘No. 
Do you have any contract with Blackburn and Co.? 


No. 


ae tren a ene sopra 


SEESeed dye. ot 2 :vhe CAKV propexis or 


ro 


RatLOW, baka Walaa al: ace RtCOn pros. 


Dae rot 


ee RE SC. 


Oostriek . 


Se you krow his 


“OR. AHORT : 


yera kno- wheshexs that compury bed anv selotionsnip : 


1 
? 
‘ 
ov My. NSslson? } 


Biackbiirn told us the Henresentedc 


Now yor go on to stete in that caraugzaph thas 


followed we the brekao contact by requessing imYormation 


ing the prope rides aud the arens which Chey cerve2.“ 
Now who did you raquest this infeuanatien Fron? 


A Prom Blackhborn and Co. 


What kind of information was meauested? 


H 
! 
i 
Neelt with the size cf sach ox the systems, =o 


systems, the number of subsevibers they curzentl 
scheristics 


provided us with sane projections of the cons 


= 


rmatien.. thas Var 


“yo the ow’ 


oropaxation of 
oreliminary markebing gsrojecs2 wach yea varsé in making ini- 
fiek fFinaweros 
Do you Lo wheth Rs : : were b 


4 : * os 5 oy Fee ad als 
EMCLUSLVC27 oO” 23° 2ms sion which vou tagquestec. anc Whe. 


Cc rey ing wm 22 finaneiat 
Bia you use any ¢ hidshed metho? ky wid 
measures the cela Lorn tv of investment oppestanity? 
What do veu mean by “aotabiished metiwd, ~ 
i Wholl? = Gon’ ungerstand the questicn. 


May Lack for clarificabion of the question, Hr. 


I Gon't know «what he means by “esteblished wothod.” 
PRESIDING EXAMINER: I think it would be more material to 
t if the witness understands. If the witness understand 


he ought to be able co answep: at. 


« : A ey | 
MR. LLOYD: Resractfuliy, Mc. Examiner, I disagree, becaus¢ 


see how I can protect my witness arxi my client if I 


a 
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& In avaluating all of our CATY snvestments thee | 
evaluations are nased unen achieving an acceptable rate of 


rekura chick I indicated to vou earliex what our rie = thumb 


i 
} 
ds evex a given period of tiie. I aia sure you are familiar | 


with Gevelomrent of CAIY investments that aucing the early 
years BE a property ie genexai the prosertios operate at a less. 
Q reese properties have been in cpezztion for sometime 
ince yeux 2cquisition? 
A Ur to a yeax at the most. 
a) the Garaseta property? 
aA tn that general ayea, thet is what i recali. 


ra) Waen you say neyliqible rat= of return, Mr. bishop, 


what de you ave in wind, 1 pexcent, Z parcent, less chan ji 


MR. LEOYD: How many queetLons are ‘OR going to ask before | 
you’get an answex? : 

MR. WHOL: (It is che same question. 

PRE WETNESS: Break even or perhaps a emai loss. 

BY UR. WROLL: : 

Q When do you expect to reach the 12 Berean rate 
of return that is expected? 

MR. LLOYD: Now = think that aceumes. something not in 
evidence, Mix. Examiner. He never said he eeceed to achieve 
‘any specific rate of return. 


PRESIDING EXAMINER: YI will sustain the objectica. 


263 


BY MR. WHOD?: 
(4) nat is the gcal that was sei was it not, Mr. Bishop, 
12 percent? 


fa thet are, ves. Again I raid 10 to 12 percent 


you engac ed in any sgtucies hwy to the hearing~ 
S, : 2 g 
a 


whethn¢ your goals are going to be met? 


~ 
1 expect. based on thos2 studies; to reach 


don't have the infomation here but as best 
as I car recollect probably in twe or three years out fom now 
the acquisition date or five 
years and thereafter. 
Q Do you recail what led you to belicve in those 
studies that you would! seach that goal within four years? 
& Yes.-The rete of market penct:aticn taken together 
with the investment we vould have to cazke in the plant. 
Q Pots this contemplate the presence of competition 


by snother C2TV system oz the sence o£ such competition? 


& Ghis reflected cur serving the frenchised areas solel 
Q 


Solely? 


Yes. 


Now on the bottom o£ pce 3 over to page 4 you discuss4 


a meeting with Mr. Stswart, yvoursel¢, Jases Clevkin, Ix., 
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j and John J. Douglas cn August 22, 1268, ct which time you were 
authorized to negetiats: the acquisition cf the properties. 

Now was chis authorized by Mr. Cleskin, and Mr. Douglas 
in their capacity as officers of General Te Lephone Electxronics 
Corporation oz as an officer and director ef STEC? 

MR. LLOYD: Mr. E.ceniner, qualifying queztion. Do you know? 

THE WITNESS: XT just woulid be guessing. 

ER. LLOYA: X object to the question as calliag for 
speculation on the paxt of the witness. 

BY SOR, WHOLD ¢ 

Q You are aware that those ganthemea do hold positicns 
with the service corporations as weil as wich GTEC? 

MR. LLGYD: He so testified this nomning on sizect 


examination. 


PRESIDING EXAMINER: I sustain the cbjecticn. 


BY MR. WEOLL: 

Q Is it true, Mr. Bishop that GEEC first negotiated 
with Serasota Cablevision Ltée. for the acquisition of tne 
properties xather tha: Sarascta Cablevision, Inc.? 

A Yes. 

Q Were the negotiations with Sarascta Limited successfu 
or unsuccessful? 

A We entered into a letter sgqroement with them in If 
thirk it was September. 


Q “hat was with Sarazota Cableyisicn. Inc.? 
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FRVGIDING BARMEIUR: Sat you don’ now? 
THY WEINESS: It is 2a fine distincticn to me cs 
concerned. 
BY MR. WHOLE: 
Ye will -- well, do you not recaki letter taat was 


sent to Mr. Stewart thet indicated the : at % GTEC was 


not able to finalize an agrecment with Saraseta Cablevision 


Lcad.? 

bs Yes. 

Q Do you recall. why you were not able to work out #1 
axrancerant with Sarasc% evisions Lrd.t 

$ had some pxrobienz with 

their ownership structure. 

@: And then you succecsfully arrived at negoi.ations 
with “arasota Cablevi. sion, Inc.? 

G Did GPEC itself ever offex to purchase the Sarasota 
Cablevision Systems toarough #e cash transaction? 

A I don't betteve so. 

Q Did GTEC ever attempt to purchzse the Sarasota 
Cablevision Systems through an exchange of GTEC stock? 

A No. 


Q AS a mattexs of fact, is GTEC stock available 


to the pubiia? 


If you knew, do you know way GTEC stock is not ave: 
abie te the public? 
MR. LLOYD: I object. X don't sae any relevancy to that 
s0-ever. GTEC is 2 wholly owned subisdiary. 
PRESIDING EXSMINER: Sustained. 
BY ER, WHOM: 
Q Has Che GTEC ever issue? any preferced stock? 
A No. : 


Q Now isn’t it a fact, Mr. Bishop, ce indicated by 


General System Exhibit numbe-~ 4, that the Sarasota Cablevision 
Inc. systems were acquired though an exchar ze ©f Venera Telephone 
and Electronics Corporation stock? 

A Yes. 

Q And is it not also corxest that it vas Gene 
Telephorc and Electronics Corporation which eaprored the 
acquisition of the Sarasota Cable Visien ine. property? 

A Mr. Clezkin ind Mr. Douglas appzoved the negotiations.i 

Q That is talking about the final plan and agressent 
of reorganization that is between General telephone and 


Electronics Corgoraticn and Sarasota Cable Vision, Inc., is it 


A Yes. 


$ 
not? : : | 
| 
H 
} 
i 


Q And that trcnsaction was approved, was it not, 


by the directors of General Telephone and Electronics Corporatidn? 


| 


Now can you oxplain the beokkesping arrarngeme:t 
as to how GYEC shows those assets as Lts own? 


A Xt dy quite fully follow your question. 


CG "3 he plan of reorganization was by way of an 


2 
) Pep hon ayer Pict AES 


exchange of General Telephone and Siectxonics Corporation stock 
preferxed steck for the oxoperties. 

A Yes. 

Q GTEC issued no stuck, is that correct, and then it 
paid no cash for those systems. You alzeady testified to thet, 
is that correct? 

A ves, 

Q Now how does the GEEC show tho Sarasota Cakisvisicn 
propexcies ac tte own assets? 

A Hoy meaning what. accounting steps? 


Q 


Fs : ae .. 
2d First off we treates the acquisition etal poolinges 


a 

a 
inkenests GEEC brought on to its beoke the assets and liabilitil 
acquired and the parent company accounted issuance of this 
preferred vi-vck noted in the agreewent in equity. 


thot, ds about the best explanation I give you. That is 


the extent of my know/l.odge. 
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| Q Is chexe any liability cn GTEC’s books that runs to 
i 
| Genexal Welepnone and Blectron:cs Corporation as a result of 
the acquisition ef the Saxasota Cablevision tne, prope::ties? 
| A The bank note that was assumec in the transaction is 
| on our cooks, we took it on our aoe | 
| 2 My queision was, is theze any ability on GT£C 
| books that sms to General Telephone anc Electronics Corpor 
as a recult of acquisition? 
A Not that I am aware of. 
Q Now how is the constxucticn of GTEC's facilities 
in Bradenton and Manatee County being ginanced? 
A Uy porrouines frem the parent company 


Q Since you assumed your Bort tion as controller in 


organization other than General Telephone anc Electronics 
Corporation? 
BN Ne. 


Q Cn page 6, paragraph B, you state that as of August 


{ 

i 

1 

July of 1966, has GTEC ever gotten financing through any | 
: 1 

| 

' 


31, 1L96E, the capital surplus account of GTEC totalled in exces: 
of $6 million 300,000. Can you explain what is: ‘meant by 
the term “capital surolus account"? | 

& hat is the pazent cempary's equity investment in our 
subsidiary. i 

Q Now when you talk about equity investment in GTEC 


does this include the donation by General Telephone and Electrenic: 


leonclusicn. 
PRESIDENC KASMENER: Sustained. 
BY MR. WHOLK: 
Q Now you previously testificd on dixect that an assign- 
ment of the wole attachment rights was not included in the docu- 
| ments that Sarasota Cablevision transferred to GPEC, is that 
' 
correct? 
A Yes. 
re] Have you since 
sented to the assignment arasot] Cablevision rights ia their! 
trachment agreement te GTEC? 
MR. LLOYD: May © have the question read, Me. txaminer? 
(The reportex read the question.) 
PRESIDING EXAMINER ZT think you cught te be able to ansverj 
yes or no and if it is yes, explain your answer. 


Hi WETNESS: ¥es, I understand it is with our lecait depart- 


BY MR. WHOLE: 

Whee is with your legal department? 

The status of that assignment. 

Well, up until, let's sav, March of 1969 did you know 
whether General Telephone Co. of Fiorida had assigned to GTEC 
the rights formerly held by Sarasota Cablevision in its pole 
attaciment egreement with General Telephone Ca. of Plorida? 


A I don't Know. 


| 


| 


ey a 
eck H 


=. 
| that 


proceecing under? 


b. 


G 


agreemars 


A 


to GTEC? 


\ 


A 


Q 


eo have this agrecment 


Ger. val Syster: Eh: 8 is 


> 


THOME: « 


Zou previously testified, cid you not, Mr. Bishop, 


| 
| 
! 


the agreement that you have bees 


Yes. 


Did you have ceeusion to review the pole attachment 


Yess 


Can you into the 


| 
| 


LUO : 


SEDING RASMINGR: 


ALL 


BY MR. WOLS: 


Gan you just take a look a that, Ms. Birhos? 


At the time that you acquired the Sarasota Ca 


No. 


TG your knowledge did anyone from GTEC at that time 


ansigned? 


Ai the time prior to closing oc at the time of closing; 


At the time of closing. 


No, 22 was the obligation of 


EXOSTENE 


ante 


Who 
WRIT 


ation of a pole 


LIOfo: 


MR. 


ay 
BHAI IZ 


PRESIDIAG 


LAte 


Paavo 


remote at atl. 


oh5 aC. — 


DOWD i. Psat 


arent richts: 


came aware 


going through the 


phoue Cc. 


cable freaa the 


nleohone Cc. 


you Were on their 


attachment agreenant? 


dont 


It is pretry re 


your ruling? 


is bratty remote. 


voles in 


be heard, 


that 


o£ Flori. 
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fy 
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happened in 


it is not 
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a ee 


ie the basis tor + 
is mace chore? 
A MhageTsa ooucikeaccioes sak Ges 
shed. 
Now to your ox: 
egumencad By 


ereicntan Cablevisie:: »ries: te 


prior to September 155% was --- 


ene . a aut ~, a 
_ Brogdemtor, Ceblevistion cous 


© CARY souviere he 


in Maneteo Convey? 
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mis Heerarito i 


me e#a site op te (che ofty. 6 


anes Gers Beind Perse iacer oF 
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wmnderstand fru talking witk 


heehee gee ae nen nee eres 


gn the county on the vey up to the ci fren 
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ba Monetee County oo she clty of Breccaset 
cartomere aloug Shot xocute? 
f granch ge? 

2 “9. the county franchise that cts gyvanted giving 
they eantarmin ne xt Wass from the: bers und so the edty of 
RBeaert a, whether that feenchise ance 2a anenrh permitted thei 
“9 GOT S tue OISTY customs « 

x She ouky feanckice taat T an aware of that they 
had with the ceamiy was the Juna 19éo eourty €xanch: : 

@ Ace vou tare Of whether FES wow Nass any 


Ts Fes 


fro; ths cooniy wiiel: waruite thar te eer othe 


end of src eyties to ths city of Bracenloer? 


2 ZS uonkie have te hooks ab. Chae feo 


thet ary place ia the county, ix is paxt of tha county ¥canchise. 


q Shee was an of the aummer cf 1958, right? 

A Yes. 

Q Ané is it now vour testinony that when you reforxed 
to construction of cabi2 and sexvice te custcmers in paragreor. 
9 on page 4 tuak you exe referring te construction end service 
that was ineticuted pursuaet to a frenchise guanted in duly 
O£ 3966? © 

B I& was servica that vas puxsucnt. =F 
Q Waen was the construction pursvent to it? 

A as far a3 I kaow the leg of cable that gous 2rcn 


the head end site which is in the countyup to the city was 
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constructed eriier tz 
Rouc ye CUSuOMELS 
oe) Z WoRkG ga back and you a3 ¢ <esponrible official j 


of GTEC whether you axe avaxe vy cnsersnts of rights 


-O£ way that the system has between its heac end and the city of 


Wi ot avwave of the ene wey or the other. 


re) Ane it is your testimony thac the service that 


you referred to in partcraph 9 is on that enable which suns 
| form the hnavi ent to the city of Breadewien ih 
structed prior te the ¢crant of the frenchiss 
was lustituted after the cetmty Franchise wes 
or 1963. 

A Teiz constxrtction which is revierred to in paxagrapn 

end site and this con- 

structicn wis undertaken in the late = 


«8 


Qo Now I don't wish to be contentious but ¥ will if 
necessary. My previous question was whether you waxe ayeze 
of any construction that had been compisted end service chat 
was instituted prior to September cf 1958 and you stated 
the sexvice that you were taiking ebow: was the sesvice thar. 
was being zendexed on = leg which xan fre che aad exti to the 
city of Braéenton. 

MR. -LEOYN: F don’t thinkthe racord wiks. support your 


recollection Mr. Dowd bet we will see when “ke transerivt errivep. 


279 


Y PR, LOW. 


fac your acrentlon tc ect. Scary? Exhibit 


2 


which 


i 
i 
| 


by L. D. Bishop. what 


appears cn that esnibit, 


it indicates to Prheduan this fornu- 


: asking you for rhe nendwritten petalion that 


Bake 


-~, + y rad my 
peimbursensnt 


evidenced 


“has Gineawart sovr.sec Priediman cf the 


conssc2ctio;n . 


comptroller: knew wheter, jn fact, 


of charges pursuant to this agecement 


A Theve was reimbursenent of eoustruction projects. 


Q hod thatine? 
in Manatee County othar 
head-erd to the tity of 


took over the systenyz 


A Yeas. 


ied, did it not, all 


gortion that. exists from the 


{ 
tradencon priex to the tims: that yor 
\ 
! 
j 
| 


Cg Bow you xsoferred jn vesbonse “oO a question by Mr. Lloyd —_ 


2 Of Florida po.ics 


GOREN. 


2 agecoment that you heave 


S¢uccal Teheskons of i ida for othar cperating sys- 
fable? c Lon? 
£ 
AES: YOU awave: Of whether Ce 


an the procent 


Xam not avaze of any. 
iS) Liiowhss, von have net been uct 
phone of Florida to renove any attachments that might 2 
A As feu: as X know. 
Q I believe your answer was the 
Lake Wales and Raxvtow 
nr Yes. 
Q Now calling your attentica 


for identification 


cifically to paracraph B and the first saatence thereor. actis12} 


there was no service ix, Manatee County by Sar@sote Cablevision, 
i Inc. ox its pre@ecesse, Sarasota Tesbai usher, ‘ Limited , 
July of 1968, wag thexe? 
ry Praox to dui. oF 21966 in tie county thers was no sorw 


PRESIDVERG PMAWING Bui: there vas in ths City of Bradeaton 
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shin 


of Decantes 


aif Ss Ses ci $y the coumny subsequent te sfuly 


BORD: 


; deseribed on the 


expe ent 


% ths time : 


= Wow Fou are oWaste; 
poly aitachkient agreement, namely, 
at the oniv Yranchis sid ky Serasotcz 


that not: 


explain the s 
ablevision enters: 


pole <z sz NOUS ELC want which avtrorived 


which vou hav2 described there in Manatee County? 


follow your quescict:. 


of the fect that the only franchise 


205 
| certificate and rexformance bond tha: you were submitting to 
% General kelephone Comoany of Florida in connection with the 
i pole attachront agreement for Manatee Coxatyt | 

3. Yeas 


on ate 


Qo Tt would indicate, would it not, that at least as 


» | of the Orte of Merch E2ith, 1969, 3 Tock hac rot furnished 


| tc Genersi Telephone of Florida the necassary or the required 
insurance and perxormance bond, wovid it not? 
A We submitted them and this is vetvening them for 
modifications. 
“9 You had not submitted satisfactory ones that had 
been accepted as of that date? 
a That is right. 


wR. DOWD: Me. Examiner, I ask that 2cinment Gated March 


manacer, be marked for identification as Manatee Cabievisien 
Exhibit Number 26. 
PRESIDING EXAMINER: That may be so cxdered. 


(The document xeverred to was marked 


i 
i 
{ 
! 
} 
i 
} 
i 
{ 
i 
| 
i 
20, 1969 entitled Memo:andum to Lowell Thorac as regional SEE? 
, 


for identification as Manatee Cable-- 
vision Exhibit Number 26) 
MR. LLOYD: < would like to see the document before 
questions arc asked about it, Mr. Dowd, if you have no objecti 


MR. DOWD: I thought you had, but I am sorry. 
MR. LLOYD: I have seen it. Thank you, Mr. Dowd. 
L 
: 
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lem eS 
ry Set COIS U SAS 


9 Have any employees of GTec been actually enaged in 
comation of the CATV system os {istinguished from lsyouts 


2 sae physical censtxucticr? 


Ao 


ne physieat construction, tha attachment of % 


Ps 
® 

) 
ix 
4 
9 
4 


might be that cn some minoz work. 


Exsept for such minor work that they may or may 20% 
involves in, the primzzy responsibility in at least 
the mejo:city of the construction has been handied by derrola 


Contraction, is that «ight? 


?) My. Bishop, Guring the period from Jenuary 32969 up 
i untdl the tine of; say, August of 1969 is it true that your 
i primary efforts of construction were in Manatee as against 
| the city of Bradenton? 

A Yes. 

Q Bs a matter of fact, was it not tzue that until 
such time as Manatee Cablevision received a franchise for the 
city of Bradenton that you had not engaged in any construction 
in the city of Bradenton of new cable from the time you acquire 
it in Janvarv of 1965? } 


A We had construction plans for the eastern part of 


the city prioz ta when ever it was that Manatee Gid receive the 


city franchise. 


It is part of our acquisition evalvation in fact. 


“) 
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Q As fax as any construction was concerned, isa't it 

ll exue chat there was no constxucticnin the city or SEES 

from the time you acquized the system until you -—— emtdl | 

Manatee Cablevision was aiso given a granchice in the city? 
a RS nes 


MR. LLOYD: XZ would like to estebiish if this witmess knows 


7 | when the ¢ranchise was issued and 3f not that he had bess 


given the date. 
| MR. DOWD: Auguet 27th? 
' PRESIDING EXAMINER: 1569? 

MR. DOWD: 1969. . 

THE WITNESS: I don't know when we started what little con- 
struction we had before we were asked to stop. E don't really 
recall the dates when we started that Bonesrnecion ox laid out 
the engineering. , 

BY MR. DOWD: 

Q Isn't 3% true, Mr. Bishop, that you received : 
reports from Mr. Burdick in which he out? ined pians for. 
‘construction for completing the building in Manatee County 
- after wica you would them move into the city of Bradenton? 

A Ovr censtruction sequence was obviously constructing 
in the county first and then in the eastern part of the city 
and thea in edditional county areas. 

Q Since Septe-wber 18, 1968, to your knowledge has 


General Telephone of Florida refused to grant to Sarasota. 


Bol 


ram 
eS Shee 
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BY MR. DCWD: 


Q Do your plans for the balance of Manatee County includ 


constructions im any of the incorporated 2 avess of the county 


Any incorporated areas? 


] 
| 
ther than the city of Bradenton? . : 


Yes. 
Not that I am aware of. Any of thecities? 
Any of the incorporated cities? 
Not that I an aware of, no. 
MR. DOWD: I have no other questions. 


PRESIDING EXAMINER: Does the CATV Task Force have any 


I have 3 or 4 questions. 
BY MR. WEINER: | 
Q fo your knowledge dia you or any other representative 
of G Tac evez ask General Telephone of Florida what their rates 
were for channel Bistribution facilities in Manatee County? 
As fax <S I know --- for lease facilities? 
Right. 
“hey don’t have a rate or a tariff. 
Q pid you ever contemplate using the channel distributl 
facilities there in Manatee County? | 
A  pey con't offer the service so far as I know. 
Q You stated that you recently learned that General 
Telephone of Florida never consented to the assiqnment of 


Bradenton's cable vision pole attachment agreenent. 


221 
MR. LLOYD: It is an cbjection. 


PRESIDING EXAMINER: I will not permit you to cpe. up 


“|| other areas, Mr. Wholl. 


7 4 


i MR. WEOLL: xX have one question based on redirect. 
| BY MR. WHOLE: 
| Q Ia response to Mr. Lioyd’s question, Nr. Bishop, 
you said all employees of GTSE are eliqibic for stock sharing. 
By GSE do you refer to the stock preperation? 
MR. LLOYD: That is not correct. It was established 
on redixect that the plan was avaiiable to all subsidiaries 


of General Telephone and Electronics Corporation. That was the 


PRESIDING EXAMINER:That is the xreilirect. 


MR. LLOYD: Saat was the point. 


| 
{ 
| redirect. 
| 


PRESIDING EXAMINER: You may step Cown, sir. 
(Witness Excused) 

PRESIDING EXAMINER: For the future I wish the two 
Bureaus would make an effort to combine their examinations, 
of the witness. 

MR. LLOYD: I would like to ask M>. E. A. Adomat to 
take the stand at this time. 

Whereupon , 
E. A. ADOMAT 
was called as a witness, and, after being first Guly sworn, 


was examined and testified as follows: 
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DIRECT EXAMZNATION 


BY MR. LLOYD: 


Q Would you please state your name for the record, six? ! 


A My mame 43 E. A. Adomat. 


Q What is your business eddress, Mx. Adomat? 


aA ily present business address is 360 Northeast 3xd 


ji Screet, Ft. Landexdale, Plorida. 


Q By whom are you employed? 


A By the Flozica Power and Light Company. 


Q In what capacity? 


A Southeast Division Manecer. 


3] Can you tell me the geographical boundaries of 


the southeastern division? ae 
Ba ewerd ya 


A it encompasses ali of the Brevart County. 


{ 


i 
: 


Q How long have you been southeast division manager 
for Florida Power an@ Light Company 7 

A Since February of 1969. 

Q Were you with the company prior to that time? 

A Yes, six. 

2 What wes your immediately preceding position with 
Florida Power and Light? . 

A Iwas the Western Division Manager. 

Q What is the geographical area encompassed by the 
Western Division of Florida? 

A It is bounded on the north by the Hillsboro 


j Manatee County line ané then southward through Collier County. 
I! 


inciude ali of Manatee county? 


Which encompasses the city ox Bracenton? 


nat is right. 


woah ont sh Saharan wade beens 


Did your divisien cover Sarasota County as well, 

the westexn aivision? 

A Yes, Bix. 

(e) dow long did you serve as western division manager 
for the ceznpany, Mr. Ademat? 

‘A Prom September of 1964 through Sones; 2G 1969. 

Q During that period of time, did Florida Power and 
Light Company have defined policies or practices velating to 
the use of utility poles owned by it by other entitie:?-- 


a Yes, sir. 


& 


C Did it have policies and practices reiuting to the use 


—_ 
uo 


of its poles by other utility companies? 
A Yes, sir. 
Q Independently of those policies and practices, did 


it have practices relating to the use of its poles by CATV 


1D 


nw 
Oo 


€.: i 
w& 


operators? 


A Yes, sir. 


& 
= 


Q In your position as Western Division Manager, 
would you have personal knowledge of what those policies and 
practicas would be? 


A Yes, sir. 


: 
| 
| 
| 
| 
| 
| 


oe 


; 


practices be uniter your dixect supervision and administration? i 


{ 
! 
e@ period of time that you were western civisiba 


Q shox to 19656, Mr. Ademat, were 
entered into by your ccemmany with CATV orororties relating 
the use of utizity poles owned by you in the western ¢ivision? 
& Fer, six. 
G How many such agreaments weretherc? 
A There were two. 


Po you vecail there those wera ani: 


you tell us? 


. 


Port Charlotte. 

MR. LLOYD: I am handing to the reporter at this time, 
Mr. Examiner, a document which hears the caption of this case 
and it is entitled "scipulation" and it consists of seven 
numbered pages and is sagnea by ceunsei fox Florida Power 
and Light Company and by counsel for Monatee Czbievision, Inc.-; 
and I would like to ask that these be “dent:ified as Generel 


System Exhibit 14 for identification. 


| 
{ 
i 
| 
| 
| 
+ 
i 
| 
j 
t 
i 
| 
| 
A They were in the city of Fort Myers and the city of 
| 
| 
| 
| 
! 
! 
: 
| 
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We asked that resolutions be obtained from the conaunity 
fathers to effect und agreement with a Farcticulex CATV sperator.| 
Q Are you familiar with a Goctment dateé in September | 

| 


| of 1966 wnich purports to contain a statement of your policy 
in thie particvlar area? 

A ¥3S, Six. 

Q Does thet docentnt in fact state the policies of 


torida Power and Light Company at that time? 


A Yes,sir. 


| 
{ 
| 
| 
| 
{ 
| 


O To the bast of your knowledge, Mr. Adomat, is that 
still the policy which is followed by your company in the award 


>) 


i 
+4 
of pole attachment agreements to CATV cperetors? | 
A ' 
i 

Qa Loes your company entex into agreements with other { 
utility companies relating te the joint usage of utilicy 
poles? 

A Yes, sir. 

Q Since you became associated with the power company, 
has it had such acrecments? 


Yes, six. 


Does it continue to have and maintain such agreements 


Yes, sir. 
Did any of your policies or practices relating 
to the joint usacse of poles with other utilities change 


coincident with any changes that may h:veocourred as your CATV 


Fy 
neta en rr rr tn re as ee 


relicies changed? 
No, sir. 
Can you teil me why not? 


There aze two Gifferent dccum-nts. The joint use 


valves and also copitel invesment betwecn the two companies. 
agreement with a CATV company is not 
agreement. Te ny knowledge we have never 


been asked fer a joint use agreement by a CATV company because 


i that would entail theix setting pole heights that they woul¢ 


i mat necessarily need. 


So, we are talking about applies and bananas. 
2 Mr. agGoxat, do you know whether of not Ploxida Pover 


and Light Company has an agreement yelating to the joint usade 


H ef poles with General Telephone Conpany wf Plorida? 


A Yes ,Gic. 


MR. LLOYD: I wovld like to hand to the Reporter at this 


“ime Mz. Examiner, to copies of a document, the head page 


of which is Table of Contents, consisting of one pave and che 
second page begins "this agreement." The document consists of 
26 numbereé. pages, and I would like to ask that this be mazked 
Zor identification asGeneral System Exhibit Number 15. 


PRESIDING EXAMINER: That may be so ordered. 


| 
| 


agreement we hed ~ith other utilities pertains to the agreement | 


of setting the poles by both firms. This has to do with esthetic 


| 
| 
| 
| 
| 
| 
| 
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BY MR. MLOYD: 


Q fo the best of your knowledge, did Southern Bell 


Telephone Company attempt in any way to influence the policies 
and practices followad by your company? 


A No, six. 


Q fo the best of your knowledge did General Telephone 


s, . 
ener ee sw are ne en te er nnn en 


Company of Fiorida ox its personnel attempt in any way to 


ee ewes «2 nee aren ere emcees 


influence your pelicies or practices in this area? 
a No, sir. : 
Q Do you recall any joonsultations between your personnel 
and the televhone Saenoniee about whether or not yous company 


woula awar@ pole atteckmant agreements to CATV operators — 


during your tenure with the Plorida Power and Light Company? 


| 
| 
| 
| 
| 
| 


A Not che awarding of the contracts but I @o kxmember 
' attending a immatne at Tampa where we discussed operational 
yatters yveyarding space usage on poles. of other cempanies. 


PRESIDING EXAMINER: ee you in any position to teli us why 


| 
| 
| 


your company apparentiy has a policy before they award these 


i pole attachment acrecments to sce that they get a resolution 


from the commumity concerned or from the board of supervisors 


| 


‘or whatevez: it is? 


Do you know the reason for that, or is there a reason 
for it? If you are not in a position to teil us, just say so. 
THE WITNESS: Yes, siz, there is a reason for it. We 


} ound that more than one CATV operator wovid go into a 
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community ane the first thing they would do is go to the city 
fathers and present their crtfer and this involved monies te the 
S particular franchise. 
Sux company did not want to be the sole judee of which 
fiom, anc in some cases there were 3 or 4, would be awarded the 
particular franchise to de business in the area. This is why 


we asked for a zesolution from the Commissicnar, the Mayor to 


ask us to effect an acreement with a pazticnlar firm. 

We Gid not want to be the judge and we did not feel we 
could be the judse on which firm would render CATV service 
in a particular exrea. It is a long winied season but that 


is basically the reason. 


| 
: 
: 


| 
| 
! 


PRESIDING EX2MINER: In other words, your fim wanted 
to pass the buck cn to the politicians in effect. 


TRE WITNESS: I would rather not answer that. We have to 


Go business with those pveopic. 
BY MR. LLOXD: 


oO Mr. Adomat, while you were western division manager, 


i asa Florida Power and Light Company enter into any pole attachment 
| 


contracts with any CATV operators in area where General Teiephondé 


Company of Florida operates using your roles puzsuant to the 
joint usage agreement? 

A Yes, sir. 

Q Can you tell me whether such agreements were entered 


into, that is, the Iccalities involved? 
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North Port Charlotte, the city of venice, the city of 


| Inglewood, Sarasote County, the city of Sarasote, the city of 
Sradenton. 

Q In each of these instances, Mr. Acomat, were you the 
official of the Fiorida Power and Light Company responsible 
for the execution of those agreements? 

A Yes, sit. 

Q Do you have persenal knowledge of the circumstances 
jj which surrounded each of the magoulacionstendiexecotions 
! surrounding each of those contracts? 
A Yes, siz. 
Q Dees Generai Telephone Company of Florida have access 
ii and does 3t utilize soles owned by Florida Pewer and Light 
Company in each of those areas? ; 

A. Yes, siz. 

Q Did you consult with Telephone Company officials 

prior to entering into any of those agreements? 

| A No, 3iz. 

Q pid anyone associated with the Telephone Company 
request that you seek the prior approval of the telephone 
company before you entered into such agreements? 

A No, sir. 

Q Have you received any indication from any personnel 
working under you that the telephone ‘company has made any 


such request? 


i 
! 
| 
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A No, sir. 


Q Directing your attention, Mr. Adomat, to the document 
which has seen identified a» General System Exhibit 14, the 
stipulation and specifically the last paragraph beginning on 
page 1 and continuing over to page 2, it is indicated that on 
November 18, 21965 Mr. vehnekamp requested in writing a pole 
attachment agreement with Flozida Power and Tight. 


Do you recall receiving such a letter? Did it come to your 


attention? 


A Yes, sir. I am not sure of the date but I reacall the 
letter. 

Q Did you personally have any discussions with Mr. Vehne: 
kamp or any other representative of Manatee Cablevision 
following receipt of any communication with pole attachment 
agreements? 

I will pinpoint it more precisely between November and 
the time you are --- your company instituted the freeze. 

Yes, sir, I an sure I did. 


Do you recall any of the discussions which you have 


Z am sure they must have been based on the fact that 
we wanted to be sure that he was in fact interested in constructing 
a system and also the particular area where he was interested 
in constructing a service actually that the area desired his 


service. 


236 . 
ra) Directing your attention to General System Exhibit 


14, the stipulation, on page 2 it is indicvted that in February 


a> w NS 


Manatee Cablevision submitted a fully executk2. standard pole 


attachment agreement. 


i] 


Do you recall that? 


n 


A Yes, sir. 


a] 


Q Do you recaii what if any disposition was made of 


e 


that particular submission? 


© 


A We did not sign an agreement. That was when the freeze 


came into effect and we were not signing any agreements with 


= 
ee 


anyone. 


rd 
tw 


Q When the freeze was lifted, do you recall is any 
afforts were made by Manatee Cablevisicn to pursue the matter 
further? 


A X amsure they did. I don't remember the exact dates. 


\: 
[ 
i 
| 
6 | 
| 


fo) May I direct your attention --- and if you would just 
take a moment, Mr. Adomat, and pevienn pages 2,3, and the top 
i of page 4 where it refers to July 24, 1968. | 

Take a moment and read that and then & will ask you 
questions. | 

PRESIDING EXAMINER: I assume counsel has yeference to 
General Systems Exhibit Number 14 for identification, is that 
right? : 

MR. LLOYD: Exhibit 14 for identification, yes, sir. 


BY NR. LLOYD: 
Q Mr. Ademat, the fact recited in Exhibit nunber. 14 
aceacd with you recollection? 


i 
{ 
A Yes, sir. | 


Mr. Adomat, will indicate that in March of 1967 Florica Tower ‘ar 


Light Company entered into a pole attachment acreement with Sarz 


° The record we have established to date in this hearinci, 
q 
; 
4“ 


Does that also accord with your recollection? 
A Yes, six. 
Q Did you have anything to do with the execution anc 


award of that agreement? 


| the use of poles of yur company in the city of Bradenton, a 


A Yes, siz. 

Q Can you tell me, Mr.Ademat, was the execution cf that 
agreement consistent with the policies which your company had 
regarding pole use agreements with CATV operators? 

A Yes, Si:c. 

Q Did you then receive an indication that the 
principals of Bradenton Cablevision intended to move forward? 

Yes, sir. 
Had you deait with those people in other areas? 
Yes, sic. 

dad they established to your satisfaction their 


responsibility? 


| 
j 
E 
yl 


A Yes, sir, they had an operating systans 

Q Nid you receive an indication fromthe City of Bradente 
that they wanted your company to enter into thie particular 
agreement? 

A Yes, siz. 

Q Now did you recieve that indication? 

A I personally visited Mayor Hall and asked if he was 
in agreement with Bradenton Cablevision. Ye preferred that they 
use micah poles xather than going to an underground system 
because he did aut want the streets and sidewall torn up 
for the ditching necessary to establish an underground system. 

Q I think I previously established but I haé better 
make certain that your company and General Telephone Company of: 
Plorida jointly use poles in the city cof Bradenton. 

A Yes, sir. 3 

Q Some of those poles are owned by your company and 
some by the General Telephone Company of Florida? 

A hat is right. : 

Q Prior to entering into the agreement: with Bradenton 
Cablevision, prior to November of 1967, did you have any 
conversation with them? : 

A No, sir. . 

Q Did you seek their approval to the Rrcenant> 
A No, sir. ! 
Q 


Did they ask that they be given the right to concur 
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7 
| 
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i? 
j 
in that agreement? 
i A No, sir. 

Q Have you ever discussed with any representative of 
General Telephone Company of Plorida, the Gesirability or lack 
of decirability of your company entering into a pole attachment 

; agreerent vith Manatee Cablevision? 
A No, sir. 
a3 Have you received in your capacity any indications 


~ 


| from any of your personnel that they have had any such dis- 


A Not on the awarding of contrects, no, sir. 
Q On the administration of them after the award perhaps 


A We have committees set up to talk to these people 


| 
cussions? : 
| 
| 
| 


an@ I am sus: there must have been some comiittee meetings 
where they discussed the location and on a particulaz pole and 
| the facllities of the company but nothing on the awarding of 
{| contracts. 

° Were you aware Mr. Adomat, prior to your cevarture 
from the Sarasota area that a company known as GT&E communicati ins 
was consicGering the acquisition of B:adenton CATV systems and 
other properties in your area? 

A Yes, sir. 

Q Did you know whether or not GT&E Communications, Inc. 
was related in any way to General Telephene Company of Florida? 


A I had been told that they jweze a subsidiary. 


Q A subsidiary? 

A Yes, sir. 

Q Did you authorize an assignment of the Brajtenton 
Cablevision pole attachment agreement from Bradenton Cablevisior 


to GT and E in September of 196? 


A Yes, sir, provided they furnished adequate bond and 


fe] Was your approval and that assignment consistent with 
the pcelicies which your company has in this area? 

A Yes, sir. 

Q Did GT&Z Communications, Inc. onteroes into the 
geographical situation there affect, alter or influence the 
policies and practices of your company in this area and your 
administration of those policies and practices? 

A No, sir. 

co] Did it alter your attitude in any way towaré Manatee 
Cablevision? 

A No,. sir. 

Q I would like to dizect your attention again, 

Mr. Adomat, to the stipulation which has been marked General 
Sysatem Exhibit Number 14 for identification, beginnine on page 
@ reference to July 24, through all of page 5 up to the 


reference onpage 6 to what happened on May 22 of 1969. 


and 28 are hereby received in evidence. 
(The documents heretofore marked 
for identification as Manatee 
Cablevision Exhibits 15, 17 and 
28 eae received in evidence.) 
BY MR. DOWD: 

ce: Mr. Adomat, in the unincorporated portions of Manatee 
County, are there areas inwnich the telephone company and the 
power company have parailel pole lines, that is, indspendent of 
each other? 

A I know we have somewhere some are. across the street 
from one another. 

Q In other words, you run down one? side of tae street 
and they run down the other side? 7 

A Yes, sir. 

Q Prior to January of 1969, T believe you have 
identified the fact that Sarasota Cablevision in the late fall 
of 1968 was given permission to attach to some of the Florida 
Power and Light Company poles in the unincorporated portion of 


Manatee County; is that correct? 


A I question your date, Mr. Dowd. I am not sure whethe: 


it was the fall of 1963 or January of 1969. 
Q Right at the end of your tenure just before you left? 
A Yes, that is right. 


Q You stated that these were poles which were desired 
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THE WITNESS: Again for aesthetics. chese things cost us 
a lot of money and we do it solely for beauty ig you can think 
of a concrete pole being beautifui. 

We 4on't thiak it adds anything to the aesthetic value. 

BY MR. DOWD: 

ie) Referving egain to this question cf being assured 
that the people of the community wanted the CATV service, was 
it your responsibility for passing upon the adequacy of that 
assurence or did you consult with anyone eise an your 
organization? 

A I think they pretty much left it up to me, sir. 

PRESIDING EXAMINER: Who is "they"? 

THE WITNESS: My superiors. 

PRESTDING EXAMINER: Who are your superiors? 

THE WITNESS: The executive vice Spestaent and the 
president of the company. 

BY MR. DOWD: 

Q Do you have any company policy with reference to the 
authorization cf temporary violations of the space allocations 
on your poles by CATV companies? 

Do you waive the space allocations at any time? 

A Not to my knowledge, sir. . 

Q What is the company policy if you more advised that 
such violations exist? 


A We would insist that the modifications be made to 


: 


correct the situation. 

@ With reference to poles which are owned by Florida 
i Power and Light, is it your responsibility or is it your 
company"s respensibility for determining whether there are 
Violations of the allocation of Space on those poles by. a CATV 
| Company even 2f the space in question belongs to the telephone 
company? 

a Siz, to answer your question, yes, if they are our 
poles, but.we do send engineers from the various firias out 
together to determine at which portion of the pole that firm 
|| will attach, 

This is from their request to attach to certain poles. If 
we do not send “he engineers out together they go out separately! 
but we ask for adentification by either address or pole number 
of the pole to which they attach. 

Then our engineering determines if there is sufficient 
height on the pole in fact to permit them to attach and they 
are notified that either they can attach or they will pay for 
some adjustment due to the pole height. 

Q in your joint pole use contract with General Telephone 
of Plorida, you were allocated on your poles or their poles -- 
you have certain poles on the space -=- correct? The telephone 
‘company is allocated certain space? | 


A Yes. 


Q With respect to the poles the you own, are you 
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responsible for the violation by a CaTV company of the invasion 
of the space that is allocated to the telephone company? 

zB | Sir, there is a difference of coin in reading the 
Joint Use Agreenent on which particular poi¢ and which particula 
space on the pole each company.is responsible for. | 

In some cases they measure from the top of the pole down | 
and in other cases they measure from the ground level up. 

PRESIDING EXAMINER: Have you ever had such a problem in 
your experience where there was a wiotationkny a CATV company? 

THE WITNESS: Yes, sir, we have had to move then. 

BY MR. DOWD: . 

Q What I am trying to find out is where the CATV company 
has invaded telephone company allocated amaen on your pole, 
who is responsivle for areas it and “ho Set make the 
request for the move of that cable? 

A The Florida Power and Light Company. 

Q Do you make such a request that it be moved even if 
the teleohone company is not making any objection? 


A That is correct. 


the telephone company which you use? 
we're 
THE WITNESS: Six, sip at the top of the pole. 
PRESIDING EXAMINER: You don't care? 
THE WITNESS: We care because we may have to relocate 


some of our facilities but as far es the particular space on 


{ 
H 
i 
! 
PRESIDING EXAMINER: What happens if it is a pole owned | 
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the pole is concerned, we don't care if it is a telephone 
company-owned pole. 
BY MR. DOWD: 
c In other words, if the violation of the telephone 


company space is on their pole, you don't say anything about 


A It is their pole. 

Q Would your engineers go out on this initial inspectio 
to determine what rearrangements must ke made? 

A Yes, 3ir. 

Q Do your engineers go out afterwards and report to you 
whether or not they have violated the telephone company's space 
or is that inspection -- do you rely upon the teiephone 
company for that subsequent inspection as to whether the use by 
the CATV company is in violation of their allocated space on 
the pole? 

A Well, sir, I think we have done it both ways, quite 
frankly. When we go out on the initial inspection, we try to 
visualize where the CATV attachment wiil be and then we wili 
notify them that this is telephone company space and the pole 

ight will have to be increased. 

They go out later and inspect it to be sure they put it 
in exactty the same spot. I don't know that we make a 
sincere effort to aeepece it with that in mind. 


Q You pretty much leave that with the telephone company 
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to protect their own interests, do you not? 

B < would say yes, most of the time. 

Q At the time that your company granted permission to 
attack. to poles of Florida Power and Light in Manatee County, 
you were aware, were you not, that there was still another 
franchise for the county outstanding to Manatee Cablevision; is 
that correct? 


I am sure you are speaking of the unincorporated 


Yes, sir, 
Yes, sir, I was aware of that. 
MR. DOWD: IX have no further questions. 
PRESIDING EXAMINER: Who is going to cross-examine for the 
staff? 
MR. WHOLL: . I will cross-examine for the Conmon Carrier 
Bureau. 
MR. WEINER: The CATV Task Force has no questions at this 
time. : 
PRESIDING EXAMINER: Do you think you can finish in 10. 


minutes or should we adjourn and come back after lunch? 


MR. WHOLL: I think we can get through in 14 or 20 minutes 


MR. LLOYD: If it would not inconvenience anyone, I would 
like to move forward because Mr. Adomat is here at a great 


deal of inconvenience. 


Soot 


BY MR, WHOLL: 
193 Do you know what percentage of the poles in Manatee 


County are owned by Florida Power and Light Company? 


BR No, sir. It is greater than 50 vercent. 
Q Yave you been or were you told as to the areas in 
which GT&® Conmanications, Ync., was desirous of attaching to 
Florida Pever and Light poles in Manatee County? 
BR This ear? 
c Tn 1958. 
A Would you repeat the question, Mr. Wholl? 
| worxiea about dates. 
MR. WHOLL: I will withdraw the question. 
BY MR. WHOL: 
Q Nas Florida Power and Light ever, to your knowledge, 
been approached by General Telephone Company of Florida in an 


attempt to equalize the ownership of the poles in either 


A Tt have no direct knowledge of any specific conversaticla 
although I think the Utopia of a Joint Use Agreement would 
YY 


be each firm owns the same number of poles and then there is 


i 
i 
{ 
no transfer of monies at the end of the year. 
‘ 


| 

| 
$ 

| | 

| Bradenton or Manatee County? 

: i 

| 


We werk toward that end, but as far as having conversations! * 
specifically on that item, it is just something everybody 
understands. 


If you own two peles and he cvins two poles, then there is 


a 1/Gasdor 1 


17 3.8=69 


_anatce) 


‘a7 


2 


3 


i 


| 
| 
| AFTERNOON SESSION 

2:00 p.m. 
PRESIDING SXAMINER: Back on the record. 


Mr. Dowc, I understand you have a witness to prssenét at 


this time. 


| 
| 
| 
| 


| 
| 
| 


MR. DOWD: We have called Hr. Percelle who is an employee 
(oe GTEC Cable Television. 
ij 
j, weexeupons 


H EDWARD H. PETELLE 


was callei as a witness and, after being first Guly svorn, was 
| examined and testified as follows: : 
i 
DIRECT EXAMINATION 
BY MR. DOWD: 
Q would you state your nane end re for the record, 
{ please? 
A Edward H. Petelle. My residence address, u26 Siesta 
Key Circle. | 
PRESIDING EXAMINER: How do you spell Sets name? 
THE WITNESS: Pee-tee-l-lee, | 
BY MR. DOWD: 
What is your occupation or emolownene> 
tam. the Division Marketing onoges for GTEC. 
How long have you held that position? 


Approximately 10 months. 


When you say you are the Division Marketing Director - 


Manager. 
O£€ what Division are you marketing for? 
The Florida Division of GTEC. 


Prior to the time that you became employed in your 


a ee ne — ee 


present capacity, what was your employment? 
A ] Marketing Supervisor, Special Servi 


Generzi Telephone Company of Florida. 


aoa es 


Q tow lony had you held that position? 


2 About 25 months. 


= 


~e ¢ 


Company cf Ficrida? 

A A little ovex il years. 

Q Prior to that time, had you been employed by any 
subsidiary corpozaticn of General Telephone and Electonics? 

5. Ne, sis. 

Q When you moved €xrom your former position with General 
Telephone of Florida to GTEC, did you maintain the senlority 
that you had created under the employment plans for employees 
of General Telephone and Electronics and its subsidiary 
corporations? 

A Yes, where things were the seme. All the benefits 
are not identical, however. 

Q Did you have benefits with General Telephone of 
Florida? 


A Yes, sir. 


CG How long had you been an employee of General Telephone 


: 
| 
| 
| 
| 


Did that include CATV? 
Yes, six, it did. 
And the negotiation of Pole Attachment Agreements? 
That is right. 
Refresh me. How long had you held that position? 
From September of 1967 to mid-December of 1968. 
Now tell me, Mr. Petelle, during this period of 
1967 to December 1968, how many Pole Aztachnent Agreements 
ll wexe concluded with General Telephone of Florida? 
A None, sir. 
Q During that period of time, how many vole attachment 
requests were received, if you recall? 
A When you say requests received, t don't know what you 
mean. Sometimes there were inquiries. 
Q Let's break it down, You received inquiries from 
CATV operators? 
That is right. 
How many of those, if you recali, aid you receive? 
I believe five. 
Where were they? 
Excuse me <-- well, going in the order we received 
them, we received one in March from Siesta! Key Enterprises. 
Q March of what? 


A. March of 1968. If am not sure exactly but either late 


in July' or early August we actually had a contact with Manatee 
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A Not co my knowledge. 
9 Was it yeur policy during this time to permit or to 


your knowiedgewis it the policy of General Telephone of Florida 


to permit attachments to any voles prior to the time a Pole 


aka Esa R; 


Attachment Agreement had been entered into? 


A No, Six. 


— 


Q < was not the normal policy? 


No, 3:.r. 


Waat was the abnormal policy? 
A a never heard of an abnorma2 policy. 
Q There is only one policy and that was not <o permit 
{| attachments. 
A X misspoke. 
Q Referzing to North Port Charlotte, it was your 
jxecollection there that the contract was never returned? 
A That is correct. 
Q Sow I would like to go on to Englewood, Florida, 
and the negotiations with Mr. Ewing. 
What is the nature of your negotiations with Mr. Ewing? 
20 ||t think you stated this was in June of 1968. 
A 3 believe that is correct. 
Q What is youx recollection with reference to those 


negotiations? 


A Similar. We were asked to go down and contact him 


and discrss the Pole iecase Agreement with him. I am cuite sure 


= left copies vith thim,. 
Q Were those copies ever recumech =o you? 
A Yes, they were. 
Q Were they signed? 
A By principals of that company, yes. 


Q Were they accompanied by the necessary insvrance 


No, six, they were not, 
What was the resolution after you received this copy 
which was not accompanied by a necessary bond or insurance 


policy? What did you do? 


A I xecontacted Mr. Ewing and informed him that we did 


have to have the related documents. 

Q Did you ever receive such documents? 

A Yes, sir, we did. 

Q Having received such decuments what aid you do about 
the pole contract? 

A Submitted them on to my upper management. 

Q What happened when you sujmitted’ then to upper 
management with the necessary attachnents? 

A They were later denied. 

Q Why? 

A The policy of pole attachments had been reevaluated 
and its company decided it did not any longer wish to enter 


into Pole Lease Agreenents. 
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i MR. SOWD: X would request that an exhibit which bears an 


| intro-conpany eorrespondence letterhead of General Teiephone of 
j 
} 


Florida dated November 4, 1968, be marked for identification as 


i 
| Manatee Cablevision Exhibit No. 29. 
i PRESIDING SXAMINER: That may be so oxdered. 


(The document referzed to was 


i 
| marked for identification as 
| Manatee Cablcvision Ernibit 29.) 
PRESIDING EXAMINER: Would you describe it a little better 
for the record? 
MR. DOWD: This is a document addressed to Mr. J. J. 
O'Conner from E. H. Petelle, subject: Credit Adjustment; 
reference, Saxzscta-Charlotte Cablevision, Inc. 


PRESIDING EXAMINER: It is three pages in length? 


H 
! 
| « 
MR. DOWD: It is three pages in length. H 
| 
BY MR. DOWD: | 
Q Calling your attention, Mr. Petelle, to what has | 
been mazked for identification as Manatee Cablevision Exhibit | 
No. 29, have you ever seen this document before? j 
A Yes, Sir. 


21 Q Is the signature which appears on the bottom of it 


22 your signature? 


23 A Yes, sir. 
24 Q Attached to that is a two-page chronological 
25 Activity Re ort. 
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‘oa had an opportunity to examine it? 


Site 
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'Q Do you have eny reason to doubt the dates and the 
xeports that are submitted theze with and are shown in this 
chronolo¢ci- i. «tivity report? 

A 2 have no reason to doubt the dates or commants.” 

9 This would ansear then that Mr. Ewing first contag 

- 


the conpany in Rugust cf 1966, would it not? 


re 


9 St would ahwaye indicate that pole attachra1 agr 
a 


ments were submittecé in 1967? 


A Yes, sir. 


Q Upon the basis and having refreshed vour 
iP 


would it appear that Mr. Ewing supplied all of the 
insurance and surety bonds necessary for that pole ettachmerx 
agreanent prior to Epril of 1968? 
a Would you repeat that, please? 
°Q In other words, as of April of 1968, Mr. Ewing had 
submitted tc the telephone company all of the surety bonds 
insurance ferms that were necessery to complete the pole at 
ment agreement which he had submitted <o you in April of 195 
& Ne; six. = 
’ 
MR. LLOYD: Could I ask clarification of the grestion?, 
I did not wnderstand whether this questicn indicates that th 
document indicat2s it or was that now in fact the case? ‘ 
MR. COW: I asked if the document indicted that. I don 


know what the facts are. The document end the witness’ 
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' i) 
nan 2 epee me 


3 


psy 


cere ag remeepyhs 


30x" 


testimony are substantially at variance and I am not sure 
whet the facts arc2. 

MR. LLOYD: I was just trying to get clarification because 
I dic not understand ic. 

BY MR. DOWD: 

Q Raving examined your Cironelceicat activity report, 
as of what time nad Mr. Ewing responded to all of the requirem 
of your standard role attachment contract? 

a tt did not come to my attention. Y was not aware 


of it until duly 9th. 


Q Buc the indication is that as ox Mey of i568 he 


had done so? 

A Yes, sir. 

Q Prior to the time that it came to your attention 
in July of 196& that Mr. Bwing had complied with ali of the 
requirements, what.is the manning of the entzy en May 25th 
that General. Marketing called General counsel with reference 
to letter of intent? 

A I do not know. 

Q Tais is your notaticn isn’t Lt? 

A Yes, sir, but some of the ingoxmation that was 
on here I took from Siles and so on. For instance, it goes 
all the way back to 1966. : 

I made the chronological activity report but I don’t 


know the :aeaning of every item on herc. 


~ 
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a 


s) 


29 


2i 


25 
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9 Is it now your testimony that: you 4o not knew the 
meaning of the entry which says thet General marketing calles 
General course. in reference te “ietter of intent°’? 


A Te was during this period thet there was some 


veevaluation going en but I was not a part of that as far 


as rw function was concerned until a decision was made in t 
evaluation so I had no other alternative to discuss with the 
customer than what was the policy. 

Q Who was in General Marketing above you? 

A Mx. Hughes was my immediate supervisor anc Mr. 
Norm White was the Marketing Director. 

Q Are you awere, sir, that in a Gepcattion foi purp@ 
of Giscevery that Mr. White indicated ‘het pexhaps you Wore 
the one who knew what was going on with revernece to the 
CATV negotiaticns? 

aA I was with the CATV individuais. 

I was the contact. 

Q And Nir. White indicated that you wuld be the one 4 
most likely to have details with reference to such nego- 
tiacions? 

a X don’t know about that. 

iQ Were you the one ‘who received the advice that the 


application for pole attachments was to be held up? 


a Applications for pole attachments to be held up?~« 


Q Yes. | 
: 
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In other words, it says “coursel edvised marketing 
to hold up pending decision of company regarding pole lease 
agzeements.” XY assume you are holéing up the poie attachment 
agzreemen=. You were not holding up any cable ox anything? 
zB £ Kava to admit I don't recail that I personally 
was holding up any decision or anything of Soo. zt is 


just not clear to me, frankly, right at the moment. 


Q When lid yeu advise Mr. Ewing that Ke executed 


contract complete with all addendums ard attachments was being 
held up? 

A As I cecall it was nid-Septender. 

Q in other words, you did not bess to advise him from 

" Sully Sth to mid-September? : 

A This happens frequently. I would be notifjed from 
someone elise as to whether or not it had been approved. 

Q Ia other words, you say it happened frequently. 

This ig about the normal time lag for something going through 
General Telephone of Florida? : 

A No. I did not say that, sir. 

Q As a mattez of fact, did you ever bother to advise 
Mr.Ewing at all 23 to what happened to his orece until he 
wrote you 2 letter asking about it? : 

A Wo, sir, I did a 

Q When he weote and asked you bout it, you advised 
it was being held up? ) | é 


2 % don’t recall the correspondence, you're referring to}. 
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| C What as the altimate settlement of this request | 
2 | Mr. Ewing for < ,ole attachment acreenent? 


Tt was refused. 


A 
4 | Q Then wnat aid anything did you do? 
5 7 A Fe comolained rather bitterly about the fact thai 
é had gone: to the expease of obtaining a surety bond 4 
and somewhere in «he neighborhood of $100 and I reconimended 
this emount be reimbursed. 


9 Q So you then gave him back his $100? 


ol Me. ; 


i Q This was in Noveinber of 1968 maybe? 

i2 A =: Yes, as I recall. E 
13 Q Was Mr. Ewing satisfied with that? 

14 | A I never heard from him again so I don't knew. 

5 fl MR. DOWD: I would request, sir, that a Socunentiite ma 


16 | for identification, as Manatee Cablevision Exhibit Nesiber 
17 consisting of two pages, the- first one being a letter dated 
1g || September 16, 1963 and addressed to Mr. Ecward H. Perelle~ 
19 and signed by Ted Ewing, President, with certain hand writt 
20 notes on the bottom, aad attached as pages 2 is a document 
21 inguiry the first line of which reads, "Inquiry from Omar 

Wilson re: Ted Ewing Cabievision pete agreement lease dated 


Ail 


22 
23 |} 9-30-68.” 


PRESIDING EXAMINER: That may be so marked. 


s 


nD 
cn 
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(The document referred to was marked 
for identi fication as Manatee Cabie 
vision Exhibit Number 30) 

MR. (LOYD: Did I understand you to ores to a September 
16 letter? | 

MR. DOWD: September 16, 1968. 

MR. LLOYD: I dcn't think that is then what this is. 

Did I understand that you offered Exhibit 30 as a two pag 
decument? Is thet my understanding? | 

MR. DOWD: Yes. : 

MR. LLOYD: May I ask on what basis that it was that you 
attached one to the other? Is there an indication that one was 
an attachment tc the other? | 

MR. DOWD: It a eare to me, and I will let the witness 
explain it, that they are in reference to the same matter. 

It was offered zs a single document because one was in response 
to the same matter. : 

MR. LLOYD: For that reason they are attached? 

MR. DOWD: Yes. : 

BY MR. DOWD: 

Q I call your attention to what has been marked for 
identification as Manatee Exhibit Number 30 consisting of 
two pages and ask if you have ever seen page 1? 


A Yes, sir, I have. 


ce) Are those notes made by you which appear in hand 


writing on the bottom of that exhibit? 
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MR. LLOYD: Please excuse me a minute, Mr. Dowd. 
PRESIDING EXAMINER: Do you want this on the record? 
MR. LLOYD: Yes, sir. 
The cooy oF Manatee Cablevision Exhibit 3C that counselj 
provided me has handwritten notes on it. It apparently does 
contain all of the handwritten notes that appe.r on the act 
| document. | 
In other words, in the reproduction process something 
cut off and I would like the witaess to have availabie the 
entire note which he made oa the decument and which he has ‘| 
testified ne made on the document before he testified with 4 
to the note. 
BY MR. DOWD: 
iQ I will hand a copy of the exhibit to the witness 1 
Mr. Lloyd has referred to end ask therefore since there does 
appear to be the possibility that the last Batten may have 
been interzuptei ~-- sould you read into the record the co 
notation which appears in the last 3 lines of the exhibit? 
‘PRESIDING EXAMINER: Read it out Icud. 
THE WITNESS: The last item? 
BY MR. DOWD: 
ce) Yes. 


A Xt is dated September 19, 1968, “We asked Mr. E” 


meaning Mr. Swing, "if he could determine whether or not he” 
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could get the credit on the cancellation of the bond. We coul 
then attempt to make an adjustment. EHP." 
It is a ve:ry poor copy. | 
3Y MR. DOWD: 


That is the copy given to me by counsel. 


typed merczanduin that is attached as page 2 of exhibit 30? 

A I don't recall that I had secn that. 

m°) In as much as it refers to representations. Mr. Fete 
you apparently :nade to Mr.Wilson who is the author of this 


document, would you xvead it and tell me if. the repvesentations 


5 

- = Calling your attention to page 2, have you ever seen the 
| 
{ 


xveferenced thereto are txve and correct to the best of your 
knowledge? : 

<f not, in what degree might they be in error? 

MR. L2O7D: Mr. Examiner, I am going to object. ¥ trfea 
to cut off inquizy yesterday when we Panaed afie*d from Manatee 
and ZI was qonerstiy unsuccessful but it seems to me we. 
axe getting very remote to the allegations that led to this 
hearing. ; 

Negotiations with pole SCSIDS operators other than 
Manatee Cable. Mr. Dowd said ventana we are here concerned 
with what nappened to his cliant. I just gon't see that this 
has any relevance or at jeast sufficient ralevence to merit 
this kind of burden on our time. 

MR. DOWD: If I may be permitted te respond although I am 


not certain it is necessary but I think during the relevant 


319 


{ 
= 1 
= who is most knowledgeable ox has been puxpexted to be most 


: 
| knowledgeeble with reference to this activity states that $ 


had five reques:s for CATV attachnents , that none of them 
5 || in consummation for a ariery of reasons but ali of them 
6 the same rosuit. 

I think that is material to the general question as %¢ 
whether General Saelephone of Plorida in association with 6 
without conscicus parailelism with GTEC and General Telephg 
and’ Electronics engaged in a course of conduct which was d 
to @iscournge independent CATV opezatozs. . 

PRESIDING EXAMINER: I feel that the objection should 
overruled. 

THE WITNESS: Would you repeat the question? 

BY Mk. DOWD: 

Q Did you have any reason to believe that the sta 
or representatinns made on page 2 were in error? 

A There is a portion of it that I don't recail 
having any knowledge of and portions cf it I do. The part.! 
reference to Mr. Aydclott I don't recail. 

Q As a matter cf fact, that portion you had referex 
to which goes to Mr. Aydelott and Mr. ault --- as a matter 

* 
of fact, you did subsequently settle this matter by reimby 


Mr. Ewing for the cost of the surety bond? 


a Yes. 


BEST Copy-; 
from the original 


1 
2 


3 


Ai 


5 


6 


. 
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9 Was Mir. Hughes who was zseferred to also an employee 
of General Telephone of Florida? | 

A Yes, sir. 

¢) Was he in your department? 

A Yes, 3iz. 

L Was he a subordinate? 

A 

MR, LLOYD: I object. 

It has already been established who Mr. Hughes is 
and we are just wasting time. : 


PRESIDING SXAMINER: Sustained. 


MR. DOWD: I ask, sir, that Manatee Exhibit Number 30 


be admitted into evidence. 

PHSIDING EXAMINER: Any objections? — 

MR. LLOYD: I would request that you withhold rusting on the 
second page at least. ‘I was not aware that the document was 
going to be marked. - 

I don't know what related documents there may be that 
I would want to examine.I am not prepared to concede authentici 
or anything of the kind. | 

PRESIDING EXAMINER: I don't know what you are prepared 
to do but I am prepared to rule. The objection is overruled. 

What has keen teentietea as Manatee Exhibit Number 30, 


pages 1 ard 2 is herery received in evidence. 


| 
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(The dosunent sreferred to was marked 
for idsntification es Mana.s 
Exhibit Wombei 320, pages i 
for identification 
MR. LLOXD: I wili have my exception on that, Mr. Examine 
because I don't think it benefits the record unless we have 
some identification of what the document is. 
PRESIDING =ZNAMINCGR: Proceed. 
MR. DOWG: YX would also ask at this time thet wast has be 


marked for identification es Manetee Exhibit Number 25 be 


; received in <vidence. 


PRESIDING EXAMINER: Are thes: any objections? 

mk. LLOYD: Do youhave a date for that document? 

MR. DOW): It Ls dated November 4, 1962. 

MR. LLO“D: I am sorry, my apologies, I had it co-fusec 
another document. 


No objections. ' 


PRESIDING EXAMINER: What has been identified previously 


as Manatee Exhibit Number 29 is hereby received in evidence. 


~ 


(The document herctofore marked fox 


identification as Manatee =xhibit 
Number 29 was received in evidence) 
BY MR. DOWD: 


O You referred to some request on behalf of Mr. Booth 


doing business as Serasota Cablevision for pole attachment 
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There is an asterisk and handwritten note: "No Surety 
| Bond in our file as of 2-5-5638." 

It is also indicated that on July 25, ire Bothmann 
acknowleiged receipt of the pole iease agreezents and returned 
them to Mr. Booth. 

‘BY MR. DOWD: 

1 Having seen these attachments, is it now your 
recollection during this period of wesponsta ater in 2968 you 
indicated that you did not locate any Sarasota Cablevision 
contracts in your file? 

A That is right. 

Q Therefore, you have no knowledge what area or areas 

! they may or may not have been intended to cover? 

A That is correct. 

Q Mr. Petelle, in your responsibilities or among your 
duties as Marketing Supervisor, Special Services, for General 
Telephone of Florida, did you have any responsibility for 
preparing reports, analyses or projections with xeference to 
CATV possibilities or feasible situations? 

A No, sir. 

Q Did anyone in your d&partment or ander your employ 
have such responsibility? | 


“A No, sir. 


Q Do you know whether as a matter of fact, any of your 


‘|| superiors such as Mr, White had responsibility for forwarding 
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from General Telephone of Florida to GTEC analyses with 
reference %& ithin your Cperating sphere as to the 
i possibilities for catv? 

A I am aware through conversaticns. I am not sure 
exactly what type reports there were but there was somethi 
with reference to the feasibility of CATV in all of the 
operating companies, I believe, but it was not fart of my s 


a 


at all. 


Q Were you instructed to keep your superiors in Gen 
a? 


Telephone of Florida advised with respeét to any CATV activ 


a 


ef which vou were aware within your area of operations? 


A I wovld turn in a =eport each month of my aczivit4 


which on ocsasion did inelude CATV contacts to my supsrvisg 
Q CATV what? i | 
A Activities, such as a request from Mr. Grinold. 
I would submit to my supervisor. 
Q rf yeu had knowledge of franchise requests within 
areas, did you ever make those reports? 
No, sir. 
So far az you know, no such reports were mzde? 
No, not to my knowledge. 
When did you first become aware of the interest o 
crse in the acquisition of the CATV systems which were sub-, 
sequently acquired from Mr. Booth? 


BR I believe it was , May of 1968. 
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Q What was the nature of that information? 


A Iwas introduced to a Mr. Abbott by my supervisor, 


a 


3 Mr. Hughes. 

4 Q Mr. Abbott was represented to you as A representative 
5 | of GTEC? | 

5 | A Yes, sir. 

7 | ca] Were you then xcequested to furnish Mr. Abbott with 


By aay information? 
9 A Rot en thet particular visit. 
10 Q Did you ever furnish Mr. Abbott with any commercial 


| forecast projections for the areas in question 2? 
ay 


12 A Yes, ¢ dia. 
13 Q That was on a svbsequent visit? 
14 A i think that was by telephone call, It seems to me 


15 it was through a telephone call. 
£16 Q Subsequent to. 


17 Q Did you have any conversations with Mr. Abbott at 


19 A Yes, sir. 

20 Q Waat was the nature of those conversations? 

2: Il A General things ebout CATV. I was not too well 
versed inwhat the GTsE system was involved in. | 


Q Did Mr. Abbott-explain the purpose of his visit? 


2A | A Yes, to avaluate some CATV systems in our area. 
: : 


: 

i 

| 

| 

| 

| 

| 

1g || the time that he was in Tampa? - 
Q Did he ask you with respect to whether you had pole ; 


330 | 


attachment agreements with any of the systems on which he was 
checking? 

A x don’t recall specifically. 

Q Did he ask whether you had any information with 
reference to whether they had pole attachment agreements with 
Fiorica Power and Light? 

A Net that ££ knew ox. 

2 He evidenced no interest in the nature of their 
construction? 

A Not to me. 

Q You did not accompany Mr. Abbott on his inspecticn of 
the systems? 

A I did.on one occasion. 

Q Which system was that? 

A Driving around the Bradenton area and a portion of 
Sarasota county, also. 

Q When you drove around tne Bradenton area, Mr. Abbott 
observed the overhead constructica or you cbserved the over- 
head construction with Mr. Abbott? 

A Actually, that was really the first time I had ever 
had a look at it because I had never been involved in any CATV 
construction in any shape or form and he would point out things 
to me. 

Q Such as? 


A He mentioned the expansion loops they put in cable 


eo Nw UG 


en a Oe 2 = re rw a nes oe ee 


© 
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cATV and where they are attached to the poles and so on. 


G pid you advise Mr. Abbott that any of the poles that 


were attached were General Telephone poles? 


A No, I was not aware which ones were anda wee not. 

Q You were aware that they had authority to use General 
Telephone's poles in Bradenton? 

A Only fxom the standpoint I knew it was one of the 
existing agreements. Whether or not they had actually placed 


cables oa poles. In other words, if I were handling particular 


rh retenctarte pee intenare heme owen nee bee 


pole leasing was to get it established but I would noc know 
whether they were on poles or not. | 

Q You did not process the specific request foz specific 
poles under that agreement but you were aware that such a 
genezai agreement was in existence in Bre-enton? | 

A Yes, sir. ee 

Q Ke zdvised you at that time, did he not, that the 
purpose of the evaluetion was to determine whether they would 
acquire and purchase the system? | 

A Yes, sir. 


Q X call your attention to what has been received in 


evidence cs FCC Staff Exhibit No. 103 in the upper right-hand 


corner of which appears to be initials "E.P." 
‘Have you ever seen that document before? 
A Yes, sir. 


Q.: Who is Mr, Lyons? 
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20 || Plorida? 


f. 

32 i A At that time i believe he was Chief Enginesr for | 
2 i General Tel of Florida. 
it ‘ 

3 ; Q Who is Mr, Austin? 
4 A xX am not sure of his title. 
5 Q He was also an empicyee of General Tel of Florida? | 
§ A Yes, sir. | 
7 Q At this time of June 25, 2968, you weze an employee 
i 

2 i Of General Telephone of Plorida? : 
9 | A That is right. 
10 Q Wext to the reference "E.P. -- for your files," caret 
i1 t is also another handwritten note which says “Norm White and 
12 | REL.* . | 
13° Was that Norman White and RLL, Reser Lyons? ! 
14 A X don’t know -- : 
1S MR. LLOYD: Would you let the witness finish? | 
16 THE WETNESS: It would appear from the initials that it | 
17 || was Roger Lyons. 
18 BY MR. DOWD: 
19 Q Norm White was also an employce of General Tel of 


2i A Yes, sir. 

22 MR. DOWD: In order that the record may be clear and I 
' 23 don't want to do anything unfair, I should note there is a hand-} 
24 |i written note dated 6-28-68, copy to Win Stewart, GTEC on the 

25 || bottom of this seme memorandum, | 
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For the record, Mr. Examiner, the report which was 
attactec to 103 is represented to be an evaluation study of the 
Zour CATY systems at Sarasota, Bradenton, Lake oe and Lake 
Wales. 


xX have no other questions. 


} 
leceecione> 
Yes, we do, Mr. Examiner. 
PRESIDING EXAMENER: What abcut the CATV staff? 
MR. WEINTER: We have no questions. | 
EY MR. WHOLL: 


2 Fertaining to PCC Staff Exhibit No. 103 which was 


PRESZDING EXAMINER: Does the staf want to ask any | 
} 
' 


just shown you, Mr. Petelle, did Mr. Abbott request of you that 


that information be prepared? 


A No, sir. : : 
Q Do you know at whose request that information was 
prepared? | 
A No, sir, I don't. | 
PRESIDING EXAMINER: How did you become aware of the | 
Exhibit 103? What were the cirounseancess 
THE WITNESS: It was submitted to me to be pat in my file. 
PRESIDING EXAMINER: Who submitted it to you? 
‘THE WITNESS: My supervisor, Mr. Hughes. : 


PRESIDING EXAMINER: That is the only basis of your 


knowledge of 103? 


WHE WITNESS: That is correct. 
BY MR. WHOLL: 


You do not know for what purpose that docunent was 


No, siz. 
Dic. your pesition with General Telephone Company of 
Florida between June of 1964 and September of 2967 encompass 


any responsibilities in the area of CATV? 


ER. Jay — be excused for a moment, Nr. Examiner? 
Mx. Pierson will be here. 

PRESIDING EXAMINER: Yes, certainiy. 

BY MR. WHOLL:; 

C Hx. Petelle, I believe you. testified that one ef your 
responsibilities Msycontects with CATV systems or potential 
|) CATV systens. 

How do you first become aware that those CATV systems are 
desirous of having any negotiations with Generel Telepnone 
Company cf Floridz? 

A Shey were in every case whet we cail a demand request ; 


from a potential customer. 


Typically, do they make those demand requests for you 


ey 


CROSS-EXAMINATION — 
BY MR. LLOYD: 
Q During the examination by Mr. Dowd, Mr. Petelle, yo 
testified you had provided Mr. Lyle Abbott with certain . 


figures. I don't know the exact phrase that you used in 


rr ere 


that regard -~ I believe it would be forecast figures. 


Did I understand that you indicated those were provided 


by the telephone? 


A I believe so. 


Q Do you know whether or not there was a subsequent 
follow-up in writing? 

A Yes; now that I think about itmore, I believe so. 

Q Let me place before you a2 copy of a letter dated 
June 17, 1968, signed by Mr. N. A. White, Marketing Director 
of Generai Telephone Company of Florida, addressed to Mr. Lyle 
Abbott, Marketing Director of GT&E Communications, Ine. 

Would you look at that document and tell me if you 


have ever seen that document before? 


I would note for the record that this document has been 


received into evidence as FCC Staf£ Exhibit Number 102. 
Who actually prepared that letter, Mr. Petelle? 
A I did. 
Q When you responded to Mr. Dowd 's question that 
you had provided information to Mr. Abbott, is it this 


information that you had reference to or is it to something els; 
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aA As I recall now, we had prepared some of this 


aoe 


information and I talked to Mx. Abbott on the phone and then 
also submitted this through Mr. Hughes and Mr. White. 
Q During this period of time, do you recall anything 
elise that was subnitted? 
De you mean to Mr. Abbott? 


es. 


Not offhand. 


A APTA DSS 


My. Petellie, you indicated in response to tir. Dowd's 


question that during a particular pericd of time thexe were 
ome five potential CATV operators with whom you had contact 

and you also indicated of those five you had not @iscyssed eny 

proposal to lease back or to provide channel distribution 


| gacilities to two of them, and the two that you mentioned 


were Saresota Cablevision and, I believe, WENG. 

Do you recall whether you discussed channel distribution 
ieeroiees or lease back with any representatives of Manatee 
Cablevision? 

A X don't xecall, sir. 


Yeu don't recall any svch discussions? 


Q 
A 2 don't believe that we did. 
Q 


t am going to direct your attention, Mr. Petelle, 
to a document which has been pecans I believe, as FCC Staff 
Exhibit Nurber 165, which is a July xy, 1968 letter, from 


lve. Vv. A. Vehenkanp to Mir. Cc. R. Bothman. 


BEST Copy 4 
from the original b 
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i but XY think it would be advisable to wait for awhile but to 


; follow the transcript from day to day. If the corrections are 
‘ oF & vexy minor character I don't know such as meepesincs 
| ox things of that kind r éen't know why it shovlé even be 
necessary te file a motion, as long as it anes not affect the 
sense of the testimony or arguments of counsel. 
WR. FIERSON: Mr. Examiner, at this time we wouid like 
Mr. Fleishman to take the stand. He has been brovght <o Washing}- 
ton by General at our request. | 
PRESIDING SXAMINER: I thought you were going to have 
/ another witness this morning, your own witness. We 2nded on thbt 
note yesterday. 
WR. SYERSON: It was my understanding at the conclusion 
of yestecday's Aearing that Mr. Leghorn would follow <his 
witness. | 
MR. LLOYD: That is my undksrstanding. 
PRESIDING SXAMINER: It is immaterial to the Exaniner. 
I was just wondering. : 
Wnerewrens.. 


SIDNEY FLEISHMAN 


was called as 2 witness and, after being first duly sworn, 


was examined and testified es follows: 
DIRECT EXAMINATION 
BY MR. PIERSON: 


Would you please state your name for the record? 
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Sidney Fleishman. 

What is your business address, Mr. Pleishy.:? 
730- ‘Third Avenue, New York. 

By whom are you employed? 

GT&E communications, Inc. 


How long have yor been empleyed by GTSE cx.tmunication ty 


A litscie over a year ang a half. 

c - wilk probably refer to GrsE Communications, Inc. 
i most of the tine probably as GTEC. what is your present 
position with GYEC? 

a Chief Engineer. 

g How long have vou held that position? 

A Since coming to the company. 

Q Where was your prior employment? 


A General Telephone of California. 


Q How long were you employed by General Telephone of 


California? 

A 19 years. 

(9) Could you give us an approximate date when you became 
chief engineer of GTEC? 

A = think it was March 1968, 

Q By whom were you interviewed by GTEC prior to 
your employment? 

A Winton Stewart, 


9) Do you know who recommended to Mr. Stewart that you 


SS 
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done so x don't know that he could say whether it we3 done 
pursuant to scmething or not. 
PRESNDING EXAMINER: The question wes whether it was 


normal procedvre. 


“Re PLERSCN:To the previous question he stated it was 


i norms} precegure for the telephone company te «ive that per- 


Mission during the pole walk in pericd. 

* think that wes a predicate to the question T jest asked. 

BR. LOYD: Excuse me. I don't think there tr. Piezson has 

' C¢ accurately characterized tne witness‘ resconse to 

muection. 

Ir view of that and since it relates so my objection 1 
wouid request that you would direct the renoreer to go back 
and xead the immediately preceding question end answer. 

PRESIDING EXAMINER: Why don't you rephrase the question s 
we cai: save the time? 

BY MR. PIERSON: 

2 Mx. Fleishmin, if, during the construction stage of 
the system GTEC cable was Piaced closer to cable of the telepho 
company than is permitted by the Specifications in the pole 


attacoment contract, wuld you not expect that this was done 


pursuent to permission granted by the telephone company? 


A No, I would not sey that. 
Q Why not? 


B We have contractors who do construction. They have 


{ their instructions on how to build plant and many times they 
| just buiicé and yo along and this is why we inssect because 
chey fo mike exsers and they do infract. 
tranding stage of the company you are accompariec 
. tclechone ongineer? 


X think usualiy during this time, there ars represen- 


; tatives of both utilities involved. 


2 Were not representatives of the utility companies 
} accompanying your rersonel in Manatee county at this time? 


Yes, © believe they were. 


I don’t think it has been :stabiished 
thus far that there has in fact been any sloppy construction 
ere: I think unless you establish that, all this testimony 
would be subject at the appropriate time to striking. You 
represented to the Hearing Examiner. that you would connect all 
this up in the manner you indicate. If it is not cenanectee 
up I think all cf this evidence should be stricken. 

I don't see how any relevant or pertinent findings 
could be made on it. I realize you have your pxeblems and you 
may have difficulty in proof. Maybe othex witnesses are not 
hare todav and for that reason you have to put the cart before 
the horse but unless this is established by at least a 
scintilla of evidence I am going to strike all of this testimony 


on proper motion. 


Bll of Florida General, wide spectrum tariff? 
2 Not to my knowledge. 
Q To your knowledge was the ecniy alternative considered 
| the one of seeking to construct a system using pole attachments 
acreements? 

A If we could, yes, sir. 

Q If you could not, at thac time yea ware to place 
the facilities underground? 

A Yes, sir. 

Q During those discussions the question never arose 
whether General Selephone Conpany of Plerida had a tariff on 
file undei which you could have asked that fecilities be 
constzucted? 

A We were aware that they had that nariff. 

You were aware that they had the tzriff? 
Yes, six. 

Were you aware of the tarif< rates? 

No, six. 

Q Was any discussion given to the possibility of 
asking that channel distribution facilities Bal conse 
by the telphone company? 

A Not to my knowledge. 

Q Would you generally say, Mr. Pleishman, then in those 


cases where you have taken channel distribution facilities 


from a General Telephone Company that the costs of that 


I 
| 
i 
| 


| 
| 


| 
| 
= 
‘a 
| 


PRESIDING EXAMINER: Back on the record. 
Cail your witness, Mr. Dowd. 
ER. DOWD: Mr. Brooks. 
Whez2upon,, 
ROBERT SROOKS 
called as a witness and, after bel ing fixst duly sworn, 
axaminedi and testified as follows: 


DIRECT EXAMINATION 


Would you state your name and address for the record, 

plea3e? 

A Robert A. Brooks, 18 Rickey Lan2, ¥raninghen, 
Massachusetts. 

Q What is your cccupation? 

A At the present time I am Vice Pranident of a 
corporation calied Teletransnissionzs Corporation. 

Q How tong have you been in Teletransmissions? 

A Approximately five months since its incorporation. 

Q At any time did you have any relationship with 
a comcane that had an interest in Manatee County Cablevision? 

A Yes, sir, that would have been with Spencer Kennedy 
Laboratories who at one time was the prime contractors for the 
construction of a system for them. 

Q Do you have at the present tine any relaticnship 


or intexest in Manatee Cablevision? 
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My ccmpany thought in the interests of our company that 
I should be there. 

Q On the 15th of July did the hoard of county commissionjrs 
of Manatee County take any action with respect to the request 
of Robert Nelson, Sam Booth for a competing franchise in the 
county? 

MR. LLOYD: I object to the Jekding nature of the question. 

MR. DOWD: I will withdraw the question. 

BY MR. DOWD: 

Q Was any action taken with respect to any competing 

applications at thet meeting? 


1 
A Yes, the commissioners epproved the granting of { 


i 
a second franchise and to the kest of my knowledge, they directed 
! 


the county attorney to draw up an agresment for submittal 
on the following Monday which would have been the 22nd. 

Q In the light of the action taken by the county 
commissioner pursuant to that action did you take any steps 
with respect to seeking pole attachment nes with 
either Gezexal Telephone of Plorida or Florida Power and Light? 

“A Yes, sir. At my request on the 15th of July, Mr. 
Vehnekamp was instructed to contact both the telephone 
company and the power company and reqvest a meeting for 
me during that week. : 

Q Wassuch a meeting arranged? 


A The meeting with both companies was arranged. 


PRESEDINS EXAMINER: If you did not have the power 
company's approval, you covleé have gon: zhead with the con~ 
struction or done anything? 

I probably could not have gone ahead 
competitiveiy but neither could my competitor. I was trying 
to cet my company in @ proper ¢ wpetitive situation. 

BY MR. LLOYDS: 

Q Do X undexstand 
Manatee Cablevision and, indzec, you were oi officer of the 
compazy at least during helt of Guly of 1966 and cart cf 
August? 

A No, that is not truce, 

Q You went co Manatee Cox 
July 15, 1968; that correct? 

A Yes; 

you went to Manatee Ccunty, Florida, you were 
a vice president or so you believed of Manatee Cablevision? 

A No, sic, I did not say that. 

Q When did you become a vice president of Manatee 
Cablevision? 

A I don't believe under the reorganization it ever 
took place. 

Q Are you saying you were never a vice president of 
Manatee Cablevision? 


A Z think I said previously in a contemplatea 


that you were in Ploride representing 
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22 stack and who controlled the affairs of the corporatio 
PRESIDING EXMMINER: What is the materiality of that? 

So fer as his testinceny shows that he was representing his compa 
and Manetee on this particular excursion. Now what difference 
Goes thet make? 

MR. LLOYD: I willwithdraw the question. 

BY MR. LLOYD: 

Q Did I understand ycur testimony to be even though you | 
could not get a contract with Floxida Power and Light Company | 
a contract with Cenexal Telephone company of Plorida, would =a 


been ben2ficial to your company? 


A Yes, sir. | 


Q Pecause that would be tying up sanething your competitia 
could not tie up? 

A Yes, sir. 

Q But a contract with Gencral Telephone Company of 
Florida without Florida Power and Light Company without the 
poles would be no more beneficial to your competition tha: 
to you. 

A You will have to restate that. 

Q I shovld have Gone so before I finished the question. 
Do you have any reazon to believe that a contract with General 
Telephone Company of Fiotida on the part of your competitor 
without also a contract with Florida Power and Light Company 


wouid have been more beneficial to them --- 


ocd 
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Ro you know whether in December, or approximately in 


| December, of 1967 Manatee Cablevision had applied or completed 
i 3 pole lease ayreement which was sent to General Telephone 


|| Company ef Florida? 


A I have no @irect knowledge of that, sir, no. 
C Now, aS far as you know, Mr. Brooxs, had the oricinal 


clans of construction plans of Manatee ‘Cablevision. includec 


‘ attachments to General Telephone Company of Plorida poles? 


B& X believe it included -- as far as the work-that I did 
in the preparation cf my bid, I can testify as to what that was. 


As to what Manatee's original plans were, they were 2.corpcratio 


t long before I knew them. if you are txlking about the time 


fram ef when I became involved, the answer would be yes, 


Q How many poles at that time did you think would ke 


i} needed. from Genexal Telerhone Company of Fiorida? 


A Sir, i havero direct knowledce of what the split or 
Yatio would be. 
Q The plans that you drew up, how many miles of cable 
aid that encompass? 
You mean the original plans for the proposal? 
When you first became involved with Manatee Cablevision? 
thirty miles. 


At that time did that encompass attachments to 


General tel of Florida poles? 
\ 


A As far as my, proposal, yes, Sir. 
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At that time, to the best of my knowledge, Mr. Bothman 
or Mr. Nelson had made his original application to the county 
\||\fer a franchise and there was to be a hearing! to discuss it. 
The principals of Manatee felt that it would enhance their 
position in the county i£ some construction had commenced. 


|; Therefore, we zgreed,on a temporary basis, to commence unde::~ 


l round construction, 


7 
; i PRESIDING EXAMINER: You had completed the i2 miles then? 
THE WIENGSS: Yes. 
BY HR. WHOLL: 
9 If the pole attachment agreement was not available, 
did you intend on completing the whole Soe ties underground 
facilities? 
A Yes, sir. 
Q You say that Mr. Vehnekamp rerresenten to Spencer- 
ennedy Laboratories that they would meets ene interference 
in obtaining a pole attachment agreement from, Generali Tel of 
Plorida? 
A Yes, six. 
Q Was that representation made in December of 1967 or 
sometime prior thereto? 
A I believe it would have been made in 67, at Least to 
me when I was inquiring about the contract, myseif. 


Q Wasn*t there some concern in your oart as to why that 


pole attachment agreement had nct heen obtained in Decembez of 


i its execution end it would be accepted? 
{£ Will have to ask you to re-ask that question. 
@ Did they indicate to you what the pole attachment policy 
4 ,of Gersral Telephone Company of Florida was xt that time? 
é. No. 
ey indicate to you that they would act feaverably 
the apslication wef filled out and forwarded to General 
& Company of Florida? 
is difficult to answer a question that way 
because of the word “indicate”, sir. 
© Did ‘cher maké any representations oy any ctatements 
g |i that would Lead you to believe that you application would have 


3 ll been acted on faverebly oncea received by General Tei of Florida? 
- Q Can you describe those representations? 


rN ‘there was a requirement for bonds and insurance end 
a 


t 
H 
$ 
I 
i 
‘ 
| 
! A Yes, sir. | 
in my experience in ch industry I had nevex been asked to | 
provide insurance or a bond unless the policy had been to 
grant the attachment agreement. 

This, of course, led me to believe that it would be acted 
on favorably. = had ne indication that it wouldn‘t be. 
signed. You entered the date July 20, i968. That is not the 


@ate that you signed the agreement; is that correct? 


A To the best of my knowledge that is the date I signed 


{ 

t 

v New, the pole lease agreement that you executed, 
1 


2° went to hind myself on that, 


SXAMINER: So other counsel? accept this 


at re aos ee ne 


oe ar ee ae. 


statement? 
MR. DOWD: Subiect to whatever coveat of --- 


‘GS EXAMENER: Subject to check. 


cortainly accert that Secaeee this 
Strictly hearsay information fren ny standpoint, toes. 
MR. DOWD: We might be able to clear 2 Little of 
on direct testimony. | 
“ER. WHOLL: Wo haveno objection. 
PRSSXDING EXAMEMER: Call Your noaxt witnas 
We ootl Richard Leghazra. 
Wherewson, 
RICHARD SULLY LESUORN 
was callec as a witness and, after being first fuly 
was examined and testified as follows: 
DIREC? EXAMINATION 


‘> BY MR. DOWD: 


Would you state your name for the record piease. 


Richard Suiiy Leghorn. 
Where is your residence? : 
415 Meadowlark Drive, Sarasota, Florida. 


At this time what is your principal occupation? 
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with cablevision operations and rslated 


eavision crerations owned by you oz 
contreiies by you cx gomeons else 


Shey axe oither owned 100 pexcent by me cr controlied 


Do you heve eny offieial capacity with the Manatee 
Cablevision, 
airman. president, and a director. 
phociholde:s: insofax 
Manaves Cablevision is concernec? 
om: 100 pascent of the ccorcnon charee. 
G How Loag hove you been the sole ui tockholder of 
Manatee Cablevision. 
Ss £ bougnt J/6trs shaxces on May § anche 
remaining i/6th on Uoy 2h 
PRESIDING EXAMENSR: 
THE WITNESS: 1969. 
BY *& 
Q Now, has yonr deposition been taken in the nature of 
Giscovery in this proceeding? 
A It has. 
Q Did you waive signatuxe at the time the deposition 
was taken? 


I did. 


from the original be 
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Q Now, Mr. Leghorn, one of the issues in this proceeding 


Centers exound the allegaticas that were made’ upon the ba::is 


Of -- on behalf of Mematee Cablevisicn, that the practices of 


Genexal Telephone of Phorida and GTEC. the associated company. 
had sesulted in a conpetitive disadvantage to vour detriment. 
Now, I would Like to know whether you feel that that 
genexal alegetion, as 2 principal, is trae and correct: and, 
L£ 30, why? 
teat is the wery conclusion 

we axe secking & ¢ Eo think this witness cen state what 
the facts are. 

PRESIDENG EXAMTEUR: Sustahacd. 

BY MR, DOND: 

Q Eave you yet socured a <- 3: 

as of the time ¢his proceeding was ~~ you camo inte 
Manatee Cablevision in Hay of 1969. oid Manatee Cablevision 
have a vole attachment: agreement with General’ Telephone of 
Plorida then? : 

A Ho, cir. 

Q Did it nave a pole attachment agreement with Florida | 
Power and Light? 

A No, sir. 

Q Did you have any intention of constructing a CAIY 
system in Manatee County pursuant to the franchise which 


Manatee Cablevision had? 


Sid. 
End, in your opinion, was the pole attachment 
sparse wite General Telephone of Wiorida a desirable featur 
i Were to complete construction cf your system? 


Righty desirable. 


iS RG glroadsy kaen stated by other witeesees, the cot 
of Si using pokes of utilitics ie sw 
2 3n using our own uol 


5 oamcmy en ale + . wt “ we § eager hy se, ~"s veut "Kh: t 
Soutantiy,. sorkhens, 3 sitvatio:n whexe vou !: 


> 


jn atieet,; |. competnicion in constxvecion betwoaa twa CATV 
Operations, epecdad cousteuction was sxitical. 

Z don’t boliave that generally in this incustry and in 
that tind of situation either pexty likes to overbill the othe 
It ds eather foolish, although it has been deno. But the 
speed of construction is terzibly impectant. 

Now, with underground, there ara iong delays in gatting a 
approvals from county officials and pavtieularly Stato : 
officials, whereas, you go on the poles ard you have the eune> | 
mente tad vhat~not from the utilities and don't require thy 
elaborate check-out to put in a new pole. i 

In Manates County, hany of tke records with regard to 


f 
where the water mains and gus mains and all that are, are f 


either inadequate ox rnon~oxistent. So you Krave to proceed 
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ies are on 2 line between the | 
and private proparty. | 
obviously., don’ question the ni 
a necessity. But there is ne phece fer an operator, 
2S ourselves, te cet or seven There is 
wn auger te go ucdex 
conéuit that would hold 
@ cadloa you need on tha sth ide, & trench has te 2a aug 


width of the xosd in order =o lay the give Gown ane ins 


“Rese wide zouds : 2 3 Sind Hanratee 
aa Cady telephone company x Theres is 
2 publics way to do this -- you have to so into 
private property and lic the trench there in order to do the 
construction underground. | : 

Next I might mention that if in the cass of pole attachmen 
agreements of Plorids Rever and Generai Televhone of Florida, 
there is a prehibition against what they cali underbuilding, 
setting our poles underneath the facilities of the pover 
company ~~ I believe the wording of the agreement is “satting 


our poles near thelocatcion of a telephone pole". 


I suppose technically if you did mot -heve pole attachmeat 


agreements with either party, we could go under their poles, 


! 


bvt the fact of the matter is the county engineer, being aware 


my 


of the safety problems involved, which is the reason fox the 
porer: cemRpany not vanting someone else to construct lines 
andes their lines, +: : 

then another recsen is where there are utility easements 
in the back of pronerty between two beak yaxds. The county 
refuses te ber a cabie operator i us ourselves. go on the 
public way and vhnere the easement is something Like five feet, 


whic. is typicat, we cannot meet the specification. enless 


. axe threc fect awa 


Sho people object to Gu soting (33 Of Beene property. 
They woextad te ome goiag underground. 1 my avea we have 
bad great Jitfienity colng undoaxryground b 
swamps anc vOcK. 


But, in any event, all of these problens of ticcases, 
pernits, undergroan? €ifficulties, pole attachment agreements, 
resistance from the tcva -~> and 


to compete in < congestion race with scmeone who is usir«s 


utility poles. 


a ee ene tne te yrmeee ew we heen ee cepa cement ear nerese ees serene mar 


MR. LLOYD: I move to strike the andwer. ft is not 
responsive. The question was related to the use of Generel 


Telephone Compeny cf Florida poles and the witness recited 


approximately 14 examples, only one of which pertainat to 


General Telephone Company of Florida 2nd that was an 2rea 


where only General Teiephone Company of Florida ha@ poles nor 


oa mere npentemn ses 


of Manatee Avenue. 
PRESIDING EXAMINER: Denied. 
BY MR. DOWD: 
a Would the sem2 reasons that you have given as to why 


it would be an advantag2: to have a pole attachment agreement ; 


- with Generai Telepkore of Florida, the reasons you have cited, 


appiy insofar as the desirability of having a pole attachnant 
agreement with Florida Power and Light? 

A Yes, they would. 

Q Are there both types of. poles in some areas? 
Intermixed? | 

a SHAN ALG, 

(} You have ircicated that there 4s one erea jn whi.ch 
there are galy telezone company poles? 

A That is correct. 

Q Are there wther areas in which there are only power 
company poles? 

A that is correct. 

Q Are there ereas in which there are both séts of 
poles? 

a More than usually there ave streéts on which the 
power company is on one side and the ¢elesione company is on 
the other side of the street. 

Q At the time you acquired an ROLE D interest in 


Manatee ‘Cablevision, was there a competing CATV system in the 


| 
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xsepresentation which was made by Mr. Vehnekamp on this date, 
whether it was true ox net. As I say, it is a subject for 
dispute. 

MR. sexsist in my objection and if we are 
going to characterize pext testimony --- 

MR. WHOLE: I concur to Mr. bieyds objection....£ call 
your attention to FCC Stak Uxhibit 144 which is the testimcny 
of Mx. E. 3. Vahnekam> end on Page 74 of that exhibit Mr. 
Yehnekarp vas not sure himself as to whether the pole lease 
agreement: was ever teagexed to General Telephone Company of 

Loriza. 

uk, BOUDs ey YT suygest that we compromise that we would 
strike, fox the purpes3s of | eonsidcraticn, the words 
"now pending since ias 

PRESIDING EXRMINSR: Are you cffering the exhibit less 


that phrascolcqy? 


UR. DOWD: Yes, since chat seems to be the basis of that 


objection. 

PRESIDING EXAMINTR: Do you withdraw the objection? 

MR. LLOYD: Yes. 

PRESIDING EXAMINER: All eines What kas been identified 
as Manatee Cablevision Exhibit No. 3, less the phraseology to 
which the objection nas been made, is hereby received in - 


evidence. 


> A 
rs oe es, 


sa 


Company of Florida last Priday. 


Q fs that, to the best of your information and belief, 


what has been marked for identification as Manatee Cablevision 
Exhibit 9, a true and correct copy of the letter which was 
received from General Telephone at that time? 

Yes, with the exception of che one atvachment. 

wR. DOWD: I ofier Exhibit No. 9 into evidence. 

WR. WHOLL: Mx. Uxaminer, £ would have ne cbjectiion cther 
than the fact that the letter to whieh Mr. Dowd xefers has 
already been put in the record. It is FCC Staff Exhibit No. 
137 ané the attachment to that letter is FoC Staff Exhibit No. 
138. | | 

PRESIDING EXAMINER: Why do we need it in the recora in 
two places? 

MR. DOWD: eras not aware that it was. 

X will withdraw it but leave it with the docket in order 
to avoid renumbering. | 

"PRESIDING EXAMINER: We will leave it in the docket but 
the transcript, of course, will show that you are withdrawing 
Eyhibit 9. 

(Tha acment heretofore marked 
for identification as Hanatee 
Cablevision Exhibit 9 was 
withdrawn.) : 


MR. DOWD: X request that a document tearing the 


rw 


tine that moxe. yeady work was completed? 


we have not been aliowed to. 

g Calbing your attention to pagraph 16 of Exhibit 
&, have you mage any reqvest for a waiver of this provision? 

aA Not specifically because every time we beoughtup 
the point genexally - it was made quite meteont that no excepti 
wuld be granted. 

Q Referring, sir, to the cross hatched areas that are 
ghovn on the map attached to exhibit 4, would a waiver of this 
provision be necessary i you were to interconnect the various 
cress hatched areas shown on the map by an aerial system, if 
you vere imtexconnected py an aevial cystenm? 

> Yas, I believe so. 

Q Referring specifically to the cross hatched areas 
whic: aze shom on exhibit 4, have any cf the aveas which are 
maxked by the croes butch been constructed or stranded by 
your competition, GrEC? | 

A Yes. 

Q Whet exeas do you have speci. fie knowledge of that 
have been constructed? 

a Manatee Avenue. 

PRESIDING EXPMINER: You have %o talk louder? 

aH6 WITNESS: GTEC has strands on. Manatee Avenus 
from Sist Street as i recall out to ath Street. 

BY MR. DOWD: 


That strand Ls. atta head to Plorida Power and Light 
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poles? 

A Xes. Ttheze ate Florida rower and Light poles on the 
Nozth sides of the street &ad Gencval Televhone poles cn the 
south side. In sariy Augnse, 2 is m recollection that — 
GTEC put strands on the north side. 

2 Lo you have aly franchised aneas witch aerial 
j Construction along Manatee Avenue would be necessary and 
Gesirarle to enchle you <o Beive, refexing specifically to 
Bradenton Beach? 

a In answering the pzeviovs question, Y had not given 
you & complete snsyex. 

Q wild withdzaw the questicn ani oe may comlete 


your answer, 


2% Shere is an additional strand dum here in the 


se called Whitfield Estates, a3 I mecail éoun in this section. 

a By your referenca to this gecticn, you axe teferring 
to the cross hatched area which sofers gewsrally in axea 
29 of the mep? | 

A That is right. 

Q Ae you conhected between the area which appears 
at the letter B between the numerals 22 and 23 aud the 
cross hatched area which appears on Cortes Road. 

aA We have constructed.a little on the eastern part 
of Cortez Road in that ie cmsss hatched, but nothing beyond 


that. 


ageticn betveck where you have 
i the othos aress vhexe you have 


the aprasent authority under 


i ecapnetions withisa his section 
thane gosh cxezs hatched pieces. 
ERELIDENG BRE te © dontt know hew this 
oppear in % 


able co wet the 
HR. HOT: 


9 Khen you xekurrec: to the undexgromnd construction 


tust now, were you weferzing to the area between sho Tamlami 


Fraii whch is 4th Sire the ecxoss hatched axen on Cortaz 


Roaé which begins at 2Sth 


A Yes, along Cortes Read from route 41 over te 59th 
underground conatirnctica? 


2 Refersing co your statement that CTES hala stranded 
cn Plorida power and Light poles along Manatzwe Aaven:ze, ao you 
have any franchise outchority for axeas for which construction 


along Manatee Avenue weeld be necessary? 


4 
Soi ct ee 


A: ‘Yes, we have franchises both in the city and the 


= 


comty, and thova tcvo fvenchises coyexr Manatee Avenue. 
t 


a a SS AAR OLED De A A Oo 


Pro 
= 


i 
os your Gasosiciea Lor purposes of discovery. 
anparenh agvecwant oy General Telephone 


pole attachrcat 


gs the shandard ta W3u2 “mapeny Loxm which 
comony wriel: was sioned By ! Breoxs 
“he taforration FY had wae that they fet 
this void lead t execated agrecment. 
had you seesstredc xr had : 
5 the agreement was not oF 
insegax as General 


supany Of Phowida was conceze:.d? 


HR. HOW: Ga the course of viezding in this proceeding, 


! 
i 


i there was comitied Hr. Examiner, an act: idevit of Mr. Eechore 


res 


il with ‘yefezence to an apparent violation of construction standards 


iby GEC Manatee County. 


ert ee 


Z request now that the te be maxed for pexspeses of identi £ii 
eation as Menetée County Euaibit Nunber 34 2 cocwmunt which 


j 
| 
uxpoxsts to be the afidavit of Richaré heghoza, consisting of | 
pages dated the znd day of Septerbez 1569. 


PRESIDING EXAMINER: Way is it necessary to have ° 
this document in the record twice if it is already Sneed -— 


in support of a pleading why must it be marked as an exhibit? 
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= is offere] as a cozy of a document which was served upon 


te he 


{ve 


GTEC giving them notice with respect: t: alleged violations, 
violations which I might point out in exhibit namber 35 were 
noted te have been made with the consent of Florida Power and 


Light. 


PRESIDING EXAMINGR: The objection will be sustained only 
to the extent that it is offered or proferred for the a | 
purpese of showing that these were actually violations. However, 
I think the document has been sufficiently identified and 


does indicate that these alleged notices wexe sexved on GTEC. 


For that reason, it will be received in evidence. Does 


— 


$ 


the’ Bureau have any problem with that? 

MR. WHOLL: No, sir. 

PRESIDING EXAMINER: With that limitation what has been 
marked for identification as Manatee Cablevision Exhibit Number 
36 is hereby received in evidence. 

(The document referred to was marked 
for identification as Manatee Exhibi 
Number 36 and was received in evidence) 

MR. DOWD: I now ask that a document which consists of 
five pages entitled "Recheck of the GTEC pole violations cited 
in the affidavit of Richard Leghorn, dated September 21, 1969" 
he marked for identification as Manatee Exhibit Number 37. 


= PRESIDING EXAMINER: That may be £0 ordered. 
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euved one fee is Menten Beach. Are 
anv cof aEGas Chak tou anpdicd 
Beach? 
Yes, Zolme: Beret t to the 2m and Arna 


Barte oorkh of it wae ore the & 1S. comenities 


x. 


j 
i 
: 
! 
are bhane ane oher apoliecaticns | 


for those 


Wo, nok to my knowledge. 


Sor servicing Bnaa Marie Is aud, what 


~ 


| 
$ 
i 
i 


construction plans in the event those Eranchises 
We pave looked at everything going across C 
and goingevross Manates and also microveve. It depence 


Some of the attaclmeat situations 2nd Soneczuction problem: 


Q You referred earlier to the fact that GTEC had 


Strandec bat not inszalled cables on Florida Power and 


{ 
i 
i 
i 
| 
| 
! 
which why we will go. I don’t think wa will go microwave, 
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residences are 
naed but no’. cabled. 
She ttselft there ure very few. 
ho tho norch and south. 


Way WEth cecnnercia2 


peration ot 
Wa havo ah BGP preqram Chat: 
puLpesas chous e fae yer 
O.2nAtLON Sexvices of en emergency 
nature - pokiee an fire, the mater suading, audience: typ. 
anc Similar cervices, 
- W@ are constructing again ta Mar ein tins 
Rave given serisus vhonely > testing thas aquipuont 
tha field test sefore going to sonstrersion 


@. Do you hawe any plans fexr gp: " origination? 


A”. Yes, we bought a van connlctely equipoed tith 
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te Dee bee tee 
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the tie ho acquired it. 


“NR. ENOWD: herve mo obie 


aes neguare.2d 


MR. ELOY: 


we mo = ey oan nO 
Svancs MISAC LOD Lat 


Secxounds 


PESHOING SAL 


{3 
a 


nS 


=, 2s = - rae ‘ — =H 
QE WRB OO a e rela oy 


company had any pole attachment ¢ 


agree 


A What. is corsect. 


With whom did wou negotiate 


2B. Thristianser, Mec. Vehnekam 


with SSL, Mz. Smaue2 Marinelia. 


stock pledged and opviiously you 


without making « deal with SKL. 


< 


Qo Have you over, Mr. Leghsrr.. 


with Manatee County ked occasion to nejot: 


= 


a ea) 
LUNG RIA 


any waranty 


prk 


at 


Were 


as to when 


amg the: 


ois Csr 


this questicn:. 


Gerad Te 


Wanates CavLew. 


COB IVZCC 


thay the 


ement. | 


purchase, Six? 
then cf course 
5/6ths of the 


biy the system 


ar tO yorr 


3.0 


vs 
+= 


association 


Lake pole attachment 


ct lease wita 


YOU Moke 


that based on 
enter inte only 


Orerator. Does 


CAAA SEED Oe 


Shectiy after “ nought the svst-2. ebsut ov. 
“ii to reach: Mr. Stewart, % enelal menager. 
You hove pinsolnted the date vhich was uae 3 
and that is all the quostion vent to. 
nen did you faest learn of the avainebility of Manatee 
Cablewisicn for pessible acquisition? 
A in Pebruary of 1969. 


Q Between the first date that you first learned of 


the possible acquisition of Manates Cable and the time you 


actualiy acouized Mavates Cablevision, do you. knew if it 


1 ee CS oS a ee ee eee ee 


Se eS en a ee ee 


ee 


| 
| 
| 
| 


metab Aas oo oer, 


ST a am re at IO 


PENT eran elmvetetaian’ 
LADD UME 


any Sey LackLit. 


OD vou 
Mavrates Cenacy 
Cormety? 


i Teamioi7 Gs the recoxd. 


Lath leck son of 


through feur on tive mouths 


my xeenmbiae 
wae cousteyction 
ng thet 


testimony + %, do y¥« mov oF any ch as urdertal: 


attex that time and 


EELCYD: Yes, 
BR. DOWD: £ don’hk believe ~~ 
PRESISING EXAMINER: fs there cbjectiion? 
RQ, BOND: £ was asking for che PUXPOSE. In other words, 
Mr. Brocks was cn the stand, the questions wexe asked as 


to when the construction took place, awd I don't beiicve this 


te ice parr ees RARER ENO Aen Me ee 


witness reakly = first harvl knowledge asouk the corstruction 
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Be asked the question and the 
withers gava bis an onswer, I must vequect that counsel 
vetrain fron intexrerting the exuainatien by making statem:nts.! 
Z£ you have an vi ZOn. wake the ebjection at the apurenciate 
we axe vusting a lot of 
witi. that Kiag of dateoxuption. * en only fooking 
because you are cross cxamlaing and it 
Wx examination that has becn intexiwurted. 
d sox the purpose of the question and 
: Gatitied to ack that before making sn 
vbjecci.en. 
PRESISENG SARHENDR: The gucchion baen ansverada. 
DY BR. MEOLE: 


ra) 


we 


ast 


made the acyquisitcie Ng na, ¢ visit Menatne 


aA 

Q Was your purpos2 for doing so veliated to your 
prepssed acquisition o= the stock of Manatec Cablevision? 

MR. DOWD: Objection. 


PIRSIDING EXAMINER: What is the basis for the objectionz 


MR. DOWD: The question has been usked and the response 


is already in the reco:-d. 


Lek BoM iuswer Lt acqain 


2092 Mey ansiver thas: 


© 


fhaurty to evaluate the 


7 Vs ey ee ene . ome see oy ow epee . 
1o Rapwensd co cetiekas cwhoh 
or a =n - 
vagotion, 

aon 


RE GD 3 


rs gn 9 foaaerriiite rs Wiis, . Dn) es 
ey the ansvay to une guastl 


“hire that vow 


the steak of Manatx abLaevasion. convac kre 


nex OF woOt GIES Cemumaycatiens Inc " engaged sn the 


SDS 


aStruccion oF CANV xecitsties ba Mesankes: Couney? 


Eee sy Se ys 


struckirs: 


i 


AiG it uot, that ir 


Manatee Cablevision had filet 2a psatition 


| 
| 


| 


with this Commission szekin tay construction of 
#3 Conmuni PELZ.0NS Tne ox its corvoret: 
iz Le Maxates 
County. 
a " got thse xiling. 
Is the answor to the question, yes? : 


Q 
A You asked me if I read -- 
Q 


If your investigation did net disclose. 


OS OOO A SEA, pr ne Nae Seg 0 oO OT ER SS ee a ee eae op tee 


1 


Sar 


7 


Pots vote ene 


re the stock from Mr. 


YORsekoid¢ 


Geark fron the actual cash wecchi.:: of the stock 


of Me. Vebrekavp inc : ws cut: off cn what vou paid 


for the stock cf Cis td rae nke any agreements with 


Spencers Kennedy? 
Envcatory % St was in Mancztee, 
Zneluding cte Lenox, mist oF the head ond, eccbie and sme 
buried o2ant. 
o 3@ vou not aloo weceive an assigomant o! 
owing Spenser Mc 3 by Cicvo, ince? 


A 


Q 2s @ pact of your acquisition; you assumed “isco'’s - 
obligation under that note, aid you not? 
A Yes. 


Q At the time thas you acawired Manatee Cablevision, 


you were aware, were you not, that the conpany had no agrecraats 


relating to the use of whilitysoles? 
: A Yes. 
| ° Did your irvestigation which you conducted ror to 
the acquisition reveal that the ccmany had been wnsuccessiud 


in attempts to secure an agreement in that xcegard fzom Florida 


TR me ne nen > entertain e oe mete: erm e: + eeereremesent-—eny 


DY Me. NLONDs 


2 Prior to your 2 Shtion of “ni shock of Haznates 
Cablevision, did you or any one oa your be contact Ploxi da 


i Power and ii.ghi Company cx Genoxai Yelzpacne Sonpary ox Florids 
west avedla jt OF pole atcachimans gras OPenest 
A Not Gicectk: 
Ween in point e< tin em not worzicd here 
d itegal technicalities, but here when did you 
‘take over the Manatee Cablevision 
A the afternoon of May 
rnoon, of fay 
M2. “eghorn, tc a 
a fron rour £ 


. | @uxring the course c 


You really don't need to co inte it now in any detail. 
- 


os 


Just let me ask you if this is the agreoment by which you 
purchaged the accounts seceivabbes? 

A Yes, this was the basic Dereanence : 

G as there any other agreemen whicr you ok with 


Spencer-Kennedy Laboratories, cther than the) cant ets 


Seow Wo ese oe ae oe 


aA I an trying to recall the closing. ‘This is the 
basic agreement. 


SS recakhl any other coseenents other ‘nan *f 


MVLAAR OO Noe 


FOULG VOR CXS 


RS ONIINE 
neeveudon .: 


you hed ahscady ir 


io t A3SUN2¢ using 
ecounts receiveble were 2n 


rook tine to straighten owt them aril 


could close the agreoment. There! 
Dut. 


Te 
that 


chad to be straihchinzned 


fj were juconsi 
halt duging wom: exaiinat: on 


he peseible acguistion 


Sa, 
3= th 


Sherali 


etfort te & 


PRovidsa Fowor and faqhi c 


Yes. 
Con you tel ine what exumination=: were undertaken 


i in that recard? 

A Conversations with people knowledgeable in the 
industry sach es Hr. Zrocks. 
Zt was your belief, whether right or wrong, was is | 
in the Gonera3k System inckuding General 


companies in 
Company of Florida did not enter into a new agreenent 


Q 
| not, that 
Telephone 
with CATV operatcrs? 


r have that question again. ; 
the cuesa. 


Exved to was seed by the 


& attexrwanés 
chances thei p 
BY MR. EROVD 


2 scatter General Talaphone of Flexrida 


change? their prier policy? 
7 Lar yout undersis tq of Generat Syscc 


certainly net tt ra i ay weld 
“uchrent agreavents. Lo wus vamiliar with the 

and the record. 
e You were faxniliar, were yor mot, with the 


which was then under wey invelving GYand © commmmicaticns 


operations in Blocmington and Moznsi, Iilinois? 
A XZ was familiar iwth it £xom the rage press and 23509; 
I helieve that is the corzect docket number. 
Q You have Giccussed in at least broad terms these 
proceedings in which we are now engaged with Mx. Hudiberg, 
have you not? 


a Zt have kept him infexmeé. 


Seon tie 


wat ac oI 


SLES BMON Set: 


Uomrin ¢ s 
aS coustracting im Manetee County VOU WERE Cece, 
Were yor nok, than Gite Comnuniestieons, Ine. wer aivhach: 
cables to 
Fiorics.? 


4 


Company’ 


Grune of ce? tenton--that vou 


Were aware thet. Gta Coumeuhentdor ING WAS attaching its 


cable facilities te polas cwned by both the power company anc 


by the telephene company? 


ima you meade your investigation psior to 
- awaxe that GTECH, if < mav call it 
powes company and tne telephone 
company im Bradenton? 
Yes. 
Did DSA Corperation have any CATV operations? 
None. | 
Cn your decosition and in your direct testimony, 
that 3 Sion deter in other 


Mr, Leqhorn, vou indicatec 


a 


Cary sy 


% believe you indicated Seriagricia, LhLinsis was 
example. 


Thac is correct. 


What is the entity which operates 


| Illinois CATV system? 
MR. PIERSON: Objecticn. 
MR. LLOYD: Thev went into this on pecs examination. 
MR. PIERSON: X don't believe we covered Springfield, 
Illinois or the entity that owns it. f Goa't think this is 
relevant. 


PRESIDING EXAMINER; The objection is sustained. 
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Hb ie resvonvive. 
EY Ma, ELOED: 
oe] AS a watter of Tact vow would not have made the 


GTSC’s onexation stayed in the countv, is that not true? 


be @ functioa of seck Legul action. 


3) X asi: you again; sir, had you not reit that you 
would be successful jn getting GFEC stayed you would not have 
4 made the acgwisition would you? 
| A That is not a correct atziemont. 
| 9 Rt jJeast you felt you ceuld get SEDC sunyac,is thet 


A i didn't even know whether we were going to pursue 
the litigation «mtil I talked with the GIE¢ people in New York 
and hac recommendations from Pierson, bali and Dowd. I wanted 


to understend the situation. 


heating up the FCC litisation? 


A Y Goa’t recall using that tern, 


& £t in certainly true that the amount of success woul: 
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Q During your mseting with Mr. Pleishmen, and Mr. Bisho: 
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in New York you indicated: did you not, that you were considering 
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Q You indicated ver wen aking atoht pursuing 
the FCC litigation? 
Oy Geopping 2. 4 ves awaiting advice fromthe law 


canted to understand ic, or mananding it. 


A te Oh At PO A OG Hae Ope ae ie. nen eee: aenper 
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Go the beat of your knewhedca the filings were 
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ry There had becom for omforcenert c= 


desist oxdox. Lt would he only natura. to det this matter be 


ws) Soom We 


moved iotrazd this while we weix: svaluatine the whole thing. 
Q You did not seevaluste it peier to your acquisition. 


Is thet what you are telling met 


a XI could net talk on GTEC managenant. ZF could not 
walk in and say I am ocing to bey the stem 

Q Om May Sth you hed a deal to acquire 2 5/6th share 
of the stock, did you not? , 

A Yes. 


© 9% you could have talked to GTEC? ; 


A I did taik to tiem dune 3rd abort traveling and 


moving my family. 
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Tt is a big county. 
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succesd? 

TRE WITNESS: In ad&itien to ay |; “lo testified 
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Baa to gell which was another xeason £ 

BY ER. LLOYD: 

Q at the time you acquired the steck in Manatee 

cabl evision, you testified that you purchased CATV systems 


from Spencer and Kernedy teboratories. 


This is what you jusic had reference to in responding 


to the Examiner, is that right? 


A Yes. 
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k have Rexe Me. Bryan Johnson of Pierson, Ball ane 


Con you. teil 


WEt with Dew Zohnes 


> 


this the sane indiwieual 


A eens ee nes ite ne nearer es 


PAE WHINTSS: Yes, sir. 
BY UR. LLOYD: 
9g On May 22, 1969 or shortly prior to that, do you 
recall giving Mc. Christianson instructions about obtaining 


isformetion te be us 


2 dnstruction: that you gave Mr. ChristLanise 
best you xoealit 
4 E asked him to in effect walk or ride the GTEC systasa 
Manates County and tela me vhere ac wags. 
Q Did you ask him to put the infozmaticon which ke EESESES 
affidavit Lozn? 
A Z nust have. 
Q I wan= yeu to clarify one thing for me, Mr. Leghorn. 
You indicated on direct examination that you had at least 
made inguiry of Floxida Power and Light Company aboutthe -. 
waiver of its policy with respect to its pole attachment 


agreement whieh permits only one CATV operatozaccess to any 


one parti¢ular pole? 


aA Yes. 
cg Wes the puxvose of that ingeizy primised on che 
| fact that if you tere succeseict in getting & waiver of that 
i yonicy you would . diplicate districution Eacklities of GEC? 
Oe 
Was it fex purposes ef getting from a loestion where 
vy heave cebdie te another 30cetion that you would 
Like to cexve? 
Yes, ond there Bre some crossings and goms areas 


where having eucess te their pole might be: very convenient 


from a construcsion stuncpoint. 


2 That woald be eccess to a pele where GTEC already 


had cabls 3¢¢ 
znd onc example is a4 cress Pemetee evernue? 

GTEC has shrvimds on el Florida Pever poles onthe northside 
of Hanetee Avenue and it is teo wide and avenue to reasonably 
go underneath? 

Q X gather in view of the statement you just made 
Mr. Leghorn, aad statements that you made en direct examination 
that yot are acquainted with the conditions of the presently 
existing pole plant’ along Manatee Avenue, is that right? 

A Yes, gir. 

Q Have you exenined the poles that are owned and the 
scuth aide of the stizest, by General Telephone Company of 


Piorida? 


have ~~~ do you knot whet? 1er cr not those 
i ples axe large enoxgh 3a view oF the existing facklit $28 
located on them to accomodate a CATV operator at standard spaciniys 
without che necessity for complete change ont? 

A Z believe so. 

Q Zt is your belief that they are? 

A Yas. 

G Shere is a stick of some: 8 Ete t know, that you 
CATY operators uce to measuze these things, But have you 
gone out with ome of these moazuring 2t2 LS and sougnt to 
make that detexmaination? 

Z hevea not cone soa, 


Q Haye you put any requests in fer access zo 


those volez owmed by Comeral Telephone Comany of Fiorida? 


HR. BOND: We have not had the contract. 
THEWIINESS: We have not had the contract. 
SY Mr. LLOYD: 
fg the answer no and then explain? 
No, we do not have an exacuted coatract. 
Who is Kim McNown? 
Director of Engineering. 
pixector of engineering for whom? 
Leghorn Corporation. 


Does Bir. MeNown have any responsibilities 
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General Telephon: agreed in principle to give Bore 
chtacumant ragiits te ifenates Cablevision. Representatives of 
fama ten> Dablevision actually signed the contract which had 

Xernisaed by Genexal Teleyhone. 

Howevyor, Generali Telephone wes not asxed to execute 

aqreerant since Manatee Cablevision ha@ still not been 

to gacure an agrecment from Flowvida Fower and Light. 

Since thes time Florida Power and Licht owned approximately 
7S percent of the tells im the franchised area Manatee Cable- 
vision's reorerontetine Gid no believe it wie. suseful to 


finalize the General Teleshon: Agreement until the CATV 


LS OSE LENCE ee O-6 oceans aeweee-+- oa one ee eee 


eysten reached an acrenment with the pover ccmpany. 
SY MR. LLOYD: 

Q Directing your attention to what purperts to be 
a letter Gated Auguct 9, 1969, from 2 letter from Bkekerd Legno 
to Sten Socia, have you ever seen that letter before, sir, 
and thc‘underscoring and the notes writtes in red pencil are 
mine. 

MR. DOWD: I night note at this point, Mr. Examiner, and 
objection unless I am told the reason for this witness being 
asked if it was already inquired into-by the Kenneth Leghorn 
and so identified. 


PRESIDING EXAMINER: The witness was oniy aksed if he 


recognized the docunart and I will let hin answer. 


Do yor recogaize the document? 
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THE WILNESS: X Go. 
PRESIDING EXAMINER: You have en answer, Mr. Lloyd. 
ises the Gocumemt. 
SY MR. 
Q fo the bes your knowledce is thet a letter sent 
by Leghosn to Secia? 
a T23. 


Q Nould you read the fixst paragrash ovt Joud please. 


MR. ELOYD: If ic is in Richard Nechorn's Gepesitian fF 


i 

t 

| IK. HONDO: Objection. 
| 


will stand corrected. ¥ helsevs it was cone into with Kenneth 

Leyhozm. ook at page 19 of Renas Lechern’s Gevozition. 

| | ‘BRESIDING EXAMINER: If 4% is yin the g2ceré ~~~ 
n | MR. LLOYD: Tt da not, Me. Exanines. That cepesition 


ee net offered for th: 
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LEABENOR: What is the basis fee the ebjecticn? 


& chonght Zt was alse tude i<cd into by Kicaard 


12 net him xead it into the record. 
d° | The obiaccticna 
keaping treck ef the feotage being 
- thoughé: you might be ineterasted in the footas 
fnerease cubstentially curing the next few 
getting our eystem in 


2 


ZX ask, Me. Buemwvines, whether the reporter 
i 


te file Pon 
& Gata ox that detour, 


ave on the Isttar is august 8, 


inte on the Letter vhich I shoved te 


| 
| 
. 
| 
| 
| 
| 
| 
| 
| 


It wags. 
BY MR. BLOYD: 


n did Managee Cablevision fizst serve a paid 


Aucust 1263. 
Q Who d-termined what rates would be schargei by 
Manatue- Gabievision? | 
My pevther and nyse2£. 
Wher Gid you make that decision? 


Prior te pubiishing cuz sales literature. 
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areas we had Ietit and tran we wert uifting to pole attachmeni 
and reughly, we vere Planning then en abou: foxty miles of under: 
ground and about 80 of aerial. | ! 
¥ MR. LLOYD: 
Q Yas sik thai construction planned for area refiected 
on the cress hatching? ‘ : 
A Hd, Cha Ziust 40 were underground and were not planned 


where we: had access 


kn your discussions with Hr. Hadi berg, Mix. Leghors,+ 
i Gia you secure an agreement or did Hanatee Ceblevision secuce: 


a2 agreorent. fram Plovida tight and Power Company and that it. we 


not allow GEEC to attach cn any poled. in Manates Cormty untiz 


| 
i 
t 
| 
} 


you had reached = par as to the mmher of poles? 
| MR. POND: whe question has been akse® ard answered in 
the deposition of Mz. Richard Geghern. 
| PRESLDING EXAMINER: i£¥ it has been asked and answered 
| and if it is already in the zecord, why have it twice? 
MR. GLYN: I would like to have the ariwer, Mr. ae 
as preliminary. 
MR. DOWD: Preliminaxy to what? 
PRESIDING EXAMINER: The objection is sustained. 
BY MR. DOWD: 
Cc Directing your attentica to Kr, Leghorn, cvly 28, 
1969 menorandum from Mr. Ke M. Leghorn to 2. s. Leghorn, have 


you ever seen that dost-onc before, sir? 


id 


G heed it Suto the recozd, picese. 

BR. DOD: Just a moment. For what puzpose is it being 
read into the zesoxd? 

we. LESYUD: As a centemporanecus memecandum of a meeting 
whieh Me. Menmeth Leghorn had with Mr. Eudiberg. 

MR, DOWD: bir. Kenneth Legherm in not kere. 

ERESEIDING PYAMINER: May E ece the document? 

BR. LLCYD: ‘fh is from your flies. Do you questica the 
autkanticity? 

MR. DOWD: You question it when you Co not have him ava: 

a~onamination. 

PRESIDING ENANTMER: Gust a minute, Hr. Dowd. 

UR. BEOYD: Axe you indicating chat © ax watdeld to your 
answexs on depositicas? 

PRESIDING EXAMINER: Just a minute, gentlemen. 

Iwill overrvie the objection. You really want to get the 
seoond parzgraph, nt the first, oz do you want the entire mem- 
orandum in the zecord? 

MR. LLOYD: The second paragraph is all right. 

MR. DOWD: If you want to put part of it te will put the 
while thing in: 

PRESIDING EXAMINER: If that is the case wt will ask the 


reporter to copy the whole thing into the record. if you need 


to read it alovd, Mr. Lleyd, jest read it aloud and ask your 
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ygoestioa, and tie reporter nead not cary it twice, just to 
save time. the «epoxteas can copy this verbatim during the 
recess inte the txonsevipte and if you want to follow it up with 
&@ question vou can sead it out loud off the record. 

MR. LLOYD: Zowill give the coportexr 2 copy of it and 
he can copy it into the xecord during the 


/ RKAMINER: You can copy it inte the transeript 


ake a brief recess. 
ishexoupon, @ brict recess vas taker from 3:95 p.m. 
until 3:35 p.m.} 
decumant referred te ceuds as Colles: 
“ady 28, 1969. 


Momo. 


To 2. &. Leghorn: 

K. M. Leghorn. 

Re: Pole Actachment Agreement with Fiorida Power 

and Light Company. 

"This noming we signed @ Pole Attachment Agreenent 
with Flerida Power and Light Company. A map ie atcached 
to ovr agrement showing the areas where we can meke 
cur attachments t2 theiz molesk FPlozvida Powex and 
Light dees noe wiat us to attach to concrete poles, 
and will undewbtedly deny vs this right for sometime; 


in the futuro “hey may seften an@ allow us to attach 


| 
| 
| 


a 
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come 
= 


“ppranxane: weekd be better 


then ‘he ouecticn of a oecond pole, 


=e ‘the Mexact nokes no refesnmace to the 


Sax Ox poles nav uce, Tehn “Rdidbosyg hax 


~ 


Sacdhestec. that we whit he alloweé to abbach « 


soles prekcesniniiang the runber ofEt 


VEX 


now atcachked toa. Dales diberce has also agtecd, 


. } aS Pan) f 
geese ree qveckersemrvai te aemgereueteomvirerenss airemraretatee toe 


+@ paceop. ty guts hese INT 
OM BELQAES g threo ole 


‘ 


any MOLe poles 33 


Wass Cone 


meant with GEEC soncerming the areas 


see 


wey. 
: at © 


Noe ate. 


Back en che wecord. 


Isemrent hes becn cooled in; 


the grounds that they hav 
Urenseript a romovandun prevared by Mr. 
Kenneth Leghorn. I object onthe grounds that Mr. Leghorn is 


not here end = don’t helneve I have the berden of oxréducing 


7, a Jets 
Moe. Rermiwes 


a vy ¥ 


ne chijestion to che suloject matter kelag inquizad 


4 
1 


ERE Senet ere ts ITA SD pt Ns on nl A I aed od anew Poet 


into within 2 this witnesa’ testimeny but I 
Go nov. believe chat this wituess chouwld be bound by statemeats 
which worenade by gemcon? @fc7. 

PRESIDING EXAMINER: Thay were made by his brother. 


BR. DOWD: An interoretetion agrecment. If thay want 


2. Bhe question was almost 


PRESSING EXAMINER: You are not heloing the Examiner at 
all sy doling this. ist ke quiet and let me read this 


again. Do vou have any independent knowledge, Mr. Leghorn, 


weth respect uc the statenent here thet John Sudibarg a ae 


that “We will Se cliewed to attack to over 2200 miles 7" 
representing che Number ST&C is nov attached to"? Or is this 
something thac your brothers worely told ou in the memorandm? 

THE WYTNESS: Mo, we hed diccussed oo basic coins vita 
Mr. Hudibesxy Mich was we fel we should have equal teeatriont 
in ali ways and we should have en egudi iz ni ax of poles. 


PRESIDIN: EXAMUNSR: L am trying to ascertain the extent, 


Z£ at all, which you have personal dnowleése of the 1200 pole 
statement here? 

THE WEINESS: Mr. Evdiberg indicated that: he would give 
us 1200 oda poles until we achieved a parity with GPEC. 


PRESIDING EXAMINER: Did he indicate that to you? 


a SN SNA 


He Gia in a mooting the nrevious Friday. 


FHING EXAMINER: Did ke aiso incicate to yeu perscually 


in the contract that GYSC wlll not be 


equei number and thereafter we mesh ccine to. sone agreement 
with GTEC concerning the axeas to he cowexad." 


bid he indicat: that to you? 


Ree oe ent at OO Oe oO ES a creme. 


ort 


| 
: 
: 
: 


Ce 


y+ & 


SUR WEEINESS: Subsequently. 
DRESIDING GKAMENER: This manorancun of July 28th 
was Geiiversd to yo. by your brothex Rennth Leghorn? 
THE WETNESS: It was. | 
SMEIGIR: = think this eli:inates any questions nb 
the problem and I averxvle the objection. 
PR, LLG"N: 
agfidavies © believe, and I am not necessarily 
Leghera, filed with the Fcc 
anates Cablevision Coes not intend 
to dusiicnte faciiitics here-te-fore constrected by 
CVEE Commumiesticns, Inc. Is that st.i1] your intention, ard 
you may explain vaur answer, if yor wich? 


EN Yes, as least fox the presen:. it is not to constru 


Yas your compeny ever set its cwn poles in the 

on of its CZIV system in Manatee County? 

je have about 20 poles in the county. 

How tal} are those pol ECS 83.22 

E dosn't know. 

Do you have a pole attachment agreement vith Plorica 
Power and Light: Company vhica pertains to the city for 
Bradenton? 

A Shey haveindicated as © testified earlicr that they 


would amenc our Hanat-:e County acrecment to include areas 


YAS « 
Q You tastigicd that you recalled a neeting with 
Me. Pleishnan ca the thicd of dune but is it not possible 
that the meeting was in fact held om the Scurth of Sune? 
oo 


Yes, I see ¢ change in notation here to the fourth 


thixcd. 


to a 
the Manatoe Cablevision acquisition? 
A HO. 


MR. LLOYO: I have uething further. 


PRESIDING ENAMINOR: Dees the ctafF have any questions? 


MR. WHOL: We have several. 

BY MR. WHOL: 

afexsace to yous testimony of @hursday , 
Mz. Legnocn, particularly trindcript page GOS? 

A Do you havo anv rough estimates as %0 hew much of 
Manatee County would come within the different alterantives 
that you sot forth there? 

A First, are there both types of poles Gin sone 
aveas, meaning poles of both utilities? 

Q Z believe you mentioned in some areas the utility 
poles axe on the north sade of the thing and the telephone 
company poles are om the south side. : 


A - L could give you an estimate bit I would not 


vely too heavily on $: bet 10 to 15 percent. 


a treet rn ere PRR tree 86 re oo pe ee PR e~ RENNRR et  = eS 
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utilicies are on the property line between the publicway and 
privete property, and ne ody does anything to move them out 
because they are utilities. They have sort of a grandfather 
easement, but there-is no place we can set rolls. 
The area ¢ have in wind has s@ditional hatch in that 
amount of water mundergrounsi. 


plans for construction enconpasses 


8C miles. We are planning beyond that -- 40, as I mentioned 


earlier. 


i 
| 
H 
4 
‘ 
Our initial contract with Mr. Socic was for | 
i 
{ 
} 
j 
i 


Q To what degrees or to what extent. dces the refusal oO 


o£ General Telephone Company of Florida deprive you cf a 


certain anount of mileage? 


A Certain areas arc denied to us in a practical 


i 
| 
sense, but there are other areas where our cifvficu ultios in 
construction due to delays ee one thing and another. -- 
make-ready delays, and so forth -- mean thet we can't move as 
fast as our competitor in a constrection sense. H 
t 
PRESIDING EXAMINZR: I don't think you have been 
“responsive to the question. As ft understood the question, 
wants to know approximately how many miles are totally 
unavaiiable to you because of the refusal of the Telephone 


Company to give you a coll—attachment agreement, 


THE WITNESS: I can’t give you the number of miles. 


359 
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ERSSEDING EXDUTNER: Can you estimaze? I don't think 
the cuestion culls fox « precise number. How many numbers are; 
involved in this? Gust give it in round figures. 

THE WETNESS: 


PRESMDING EXAMINER: ‘iva to 16 out of a tctal of 


THE WETMECS: 129, SG pius 46. 

PRESXDING EXAMINSR: Do you mean only five te 10 miles 
are involved out of 120? 

MR. DOWD: You asked how many are cotally unavailable 
because of absence of polls, and there is a difference 
between how mich mileage is invoivad in controversy. 

PRESIDING EXAMINER: Only five or 10 miles are totally 


unavailable and are in controversy aut of 220, is that 


THD WITNESS: Where, as a tinat there is no 
practical way of constructing. 

Thare are ether areas whera we can go on Florida 
polis, but the meke-ready costs are vary high. If we: 
could use: the celerhone polls across the streets, we would 
have ne delay and no costs. 


PRESIDING EXAMENSR: In those instances, the Telephone 


Company is not willing to give you a poll-attachment--- 


TES WETNESS: We thing they are going to sign one for 


Bradenton. We have executed one, and we axe waiting to get 


I 


PRESIDING. SRAME NER: 


tx. Lioeyd, FI believe you wera to presout 


MR.LLOVD: Yes, Mr. Pheon 
conversation last evesdng he : 

First we wilt 
have Mz, Sh« and then . bi ay, if the other parties cc 
not object. 

MR. PIERSON: We nave no obiectiea. 
MR. LLOYD: X would like to ask Nr. 
the otand, please. 
WHE TVOON , 
NORMAN M. SHENK 


od as a witness and, aftex being first duly 


BY MR. LLOYD: 


Will you please state your fuli. maze for the record, 


please? 
Norman M. Shenk. 
What is ops business addvess, sir? 
610 Morgan Street, Tampa, Florida. 
By whom are you employed? 


By General Telephone Company of Florida. 


\ 
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| 2 Dues General Telephone Compeny of Florida anrgege in 
r 3 yerr or a 5 year prejeccezon? 


A We ao wake a projection for, I bejieve, 2 or 5 
Again, I sav youx solid budget, and < haye just give you the 
facts so that you can understand it, you even have to adjust it 
a 723, SUX» 

? With respece to the three or five year projected 


budget, has Ceneral TeLephone Company os Fioxida to your 


knowledge projected avy CATY customers which would requir: 


construction of faciiicies? 


A Me. Wholl, £ do noc have that Kind of intimace knowles.ie 
t 


{ 

of budget preparation. Tt is the €unetion ox a brdget deparcnuen* 
‘ 

i 


! 


that is net unccs my direction. 
ce] Is General olephone of Plorida financed or get | 
‘ 
fZanncing through General Telephone and Electronics Coxperations 
This is in terms of capital construction budget. 
Taso hene of Flowld; does its oxen debt 


t Gasol. 


financing but received guidance ‘and direction from the service 


corporation. Generai TelephoneCompany o£ Plorida’s equity 
financing comes from CT&E. 
Q Perhaps we can get to the basic question, Mz. Shenk, 


of why a review of the budget is considered necessary by 


| 
| 
| 
: 
| 
| 
| 
| 
| 


| General Telephone Company of Florida with GTSsE? 
‘“pR. LLOYD: Did he testify that it was considered 


necessary? I doen't believe that predicate has been laid. 
{ 
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all only pursuant to a terift 


was not a bona fide common carrier service. 
PRESIDING EXAMINER: I don't know that this gantieman's 


opinion on thismatter doos not predate any raling by this 


Commission. 
Maybe we sh get that defined. Uher did vou fexmulete 
your opinion on this particular cebject? 


THE WITNESS: Mr. Examiner, the testimeny I gave concerneé j 


{ 
the period from back at che end of the last decatic, 1659 or 


60, up to the time of 1966. 
PRESIDING EXAMINER: On that basis then, how did you 


distinguish between leasing the service to a CATY and making 


oe a PR ere pM 0n 408 te apeen eae os 


pole attachment agreements for CATY in terms of & common cazrriey 


service? 


SRE WLTNESS: Dering that time.we 2ad no lease 


; 
1 
§ 
H 
, 
{ 
¢ 
ui 
{ 


The questinn before us was whether or not we shouid 
CATV companies or anyone els: for that parce to attach te 
ovr poles. 

X @id not feel personally thee we chculd. & think we 
are in the telephone business. Now we heave a very desirable 
arrangement with power companies, but it is not an attachment 
and it is technically a joint use perenceeeee 

Ali I was saying was in my own opiudcon and ene ef 


factors why I did not believe then in pole ettachwents 


ee ne ae Gh encvelee: 
a PS AS Ue ESS i ORES at eo oh ee = eee ves 
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On entively 

(ina allowing them to some on your poles. 
When = say common carxiex, yes, we allowed the telegrapn 

|| Company Oo attach our poles. We ailowed vailsooad companies 
to put their telecraph lines ox their telephone lines on tus 


poles. 


But with thoce exceptions, we did not allow any attachments 


and there is what & felt about it. 


PRESIDING EXAMINER: I think we undexstend how you feel 
about it, but how would you feel about it if the company had 
bought your position on this matter. Worle that nox have an 
inhibiting eff€ect on the development of CATV? 

THE WITNESS :* am nevox suxe 3 
in that context. Ke were cunning a tolepirc : S They were! 
our poles to provide ous: service. 

| I frankly was not too much concerned, dbous a sow business 
i that we knev notring about, oz who 233 optrating, hut ay om 


’ 
feeling was that they did net kelong on cther poles. 


| PRESIDING EXAMINER: As a natter of fact, 2t Alc have an 


inhibiting“e=fect on CATV, did it not? 
The refusal of your company to enter into pole attachment 
agreemsnts --— 
THE WITNESS: I cannot answer yor whether it did or did 
not have a limiting effect on chen. 


PRESIDING EXAMLNEK: Ie is just comm: sense, is it not? 


868 
How would theee people who wanted or might want to go into 
CATV provide CATV service if they did not have access to the 
poles? 
Without that aecess, how could they co anto the business? 
TEE WETNESS: Yhey would build they own peiscs, x would 
suppose. We did when we put in telephone poles. 
PRESIDING EXAMINER: You scean they woud have to go cut 
and acquize easements and so on the way you did. 
THE WITNESS: I am not cartain I gave too much thought 
as to hew they were going to run their business. + was giving 
throught to how we would xun cur business. ne I stated earlier, 
; I don't feel yet that they belong on oz was frankiy. 
They might. have needed automeiles, but I world nat be 
for renting them ourselves at night whe 
them. We had a vital public service to rondez. 


We had developed a business that wes senderiig that, 


eaten =. 


for the future of the CATV businezs but for the futurze of the 


phone business. 
PRESIDING EXAMINER: Latex on your company did come to 
the conclusion that it should file ataris£. Maybe it was 


in compliance with a direction of this Commission but they 


g S “ on 
rn 


filed a tarif£. At that point, didn’t they heve some 
obligation to make it attractive too sc that people who 


wanted CATV ox waated to go into the CATY business would become 
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coaxial cable or attach coaxial cable to General Telephone 
Company poies, would you not? 

A {am not a technical man but IT can teli you that 
we would undoubtedly attach coaxiai cable to our polis or ° 
to the poles that we occuvy of other companies --~ power 
poles --- to provide CATV distribution service,yes. 

Q If you know, does the company have a policy regarding 
whether or not it world permit a second CATV operator desiring 
channel distribution services to have that cable serving 

! fPim attached to the same pole as a previous operator using 
channel distribution services? 


A I will have to have that either read or rephrase 


PRESIDING EXAMINER: I will ask the reporter to xcadit 
back. 
MR. PIERSON: Let me try again. 


BY MR. PIERSON: 


Q Do you know if the company has a policy regarding 


whether or not it will allow multiple CATV operators receiving 
chenne2 @istribution services in the same azea and on the same 
pole? 

a Our tariff does nct provide for the exclusive 
rent of facilities. 

Q fs is your unéaratanding then that the second, 
third and so on CAV operator deziring chanzel distribution 


sexvice in the same azea and indz2d +o the same house vould 


is i be provided aclahottt service by your. company? 

A If we had a situation where we werecalled upon to 
provide channel aé#tribution services to 2 or 3 companies 
we would provide them.. : 

Q Do you know, sir, whether or not the provision 
of that service, the second and third operator would zequire 
additional coaxial cable and additional construction? 

A I would be guessing, and Mr. Langley isa technical 
man and I would prefer that he answer the eaten I think 
you would get a better answer. 7 | 3 

Q Can you tell me, sir, what the difference in terns. 
of your personel feeling against pole attachments would be 
between A CATV eperator attaching his own cable and-a 
‘CATV operator using your channel distribution service which | co 
would require the construction of an. additional line? 

a I cen indeed. 

Prom my personal point of view, if we are providing 
channels on a leased basis, we are totally in control of 
the cable plant that is on our pole. It is part of our 
orderly planning. | 

We can schedule the work that needs to be done in "the 
ordinary course of business. These are important factors, 

I believe, in why we should not be involved inattachnents 


and why we should lease facilities. 


PRESIDING EXAMINER: wWonld that not be just as true with 
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2 electric companies and 


other common carsiers ond wita th 


You said you woula be giad to service them and have them 


put their attaciments or W, azever they may bo om your peices. 


How do you cistinguish between that aneé CATV operators? < 


PEE WLGMESS: Maybe I con answer you this way, Mx. Exawine 


Joint pole use between power companies and t21zephone companies 


i) 


is probably 40 or 50 ycars old. 


‘J 
a . 5 v 
The concept was to enjoy the economies ©: 
bd 
out of having ont pole sather than two > 
{ 
a 


contept was cizo that the two tried to arrive at a balance 


and that che poles be of such sould take 


| 
| 
| 


caro of hoth of ham. 


ST ee 


Now it has worked out over the yoaxs ndvariage 
of your customers because there have bern economies in it: i 


to the efvancage of the appearance of tice azca becats: 


one pole jire locks b2tter than two, one built owsr the 
other. 

Brt I cannot believe that we axe in the same balisark 
when we caix about allowing someore elise who is not a 


pole owning joint arrangement situatinn bzc just to come 


along and attach their pliant to your poles. 


PRESIDING EXAMINER: Would it make any difference 


Wren 


# the law ware to declare CATV cpevators a common 


in this 


earries and have then subject to xegmiotion as common carziert? 
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WEE WHEWESE: Mone wat go ever in ay noxsserne” ootnien an 
pointe of Wii, 
they should hang theiy plants onowr goles. 

PRESIDING SXAMENER: You warid atili exe clude chem? 

THE WITNESS: Z believe you aze tabiing : bout an attackmcnt 

| arrangement and aot a joint ovwnexcrip azranc vement , 
PRESIDING EMAMANER: Phet is right. 

THE WEITESS: My personnl fecling would still be ecainsi: 
pole attachuents as I see it now. 
change my cpinicn in years ahead bet at & is moment my Own 
feeling is we axe better off withort attachments. 

si you have 

no experience with the utilisation ; 
Gperaters receiving channel distribution s¢ 

A = Gon’t believe it is trea. Th are) 2 ME sttechsontd 


to our poles. Hean't it already been extabliched? 


But there are no CATV cperatozrs who are using 
gervices rendeved : 
of Florida. 
A Thet is righi I wmisunderst 
Q Ro you considex that a CATV ee using channel 
distribution sezvice poses a > threat tse the opezati 


of the telerkone comsany? 


A ZI éo not think thar = > CATV opara 


i 
| 
| 
os 
| 
| 
i 
: 
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SV operator were vendering 2 two way 
eransmigsion service, would he compos? a competitive threat 
to the telephone opexations of your compeny? 

B Gur tavif& does not provide for two-way. << am not 
certain that I have given any thenyht to what the situation 
would be if. indeed, vou had a request for a two way servics. 
We don't orfer it. 

Q Svppese the CATV operater rendering two way service 
was leasing spac: from your pole contract azrangesan:. Would 
he pose a threat to the operations of your compen.” 

ER. LLOYD: This was gone into by Mz. Wholi’:: 
examination but £ would not chiject. 

THE WITMESS: I dente know of a CAEV company that prod jes: 
a two way service, I think ¥ would have to answer your 
qustion I would have concern if I jleagncd that the CATV companite: 
were in the two way business. 

_BY MR. PIERSON: 
Cc Would. vou have the game concern if the CATV cperator ! 


was rendering a meter realiny service? 


A I vould guess that 2 meter reading service vould 


probably have tc be to way. Again ¥ an not a technician 


BK. LLO“: ¥ wovld Like co call ab thils tima Me. ugar: 


L. Langiay. 


EUGENES i:. LANGLEY 
hwas calied as a witness and, 2fter being first @Guly swora, "as 
examined and testified as follows: 
DIRECT SRAMINAS TON 
BY MR. LLOYD: 
state your name for the soe 
Eucene i. Langley. 
What is voux business adduess? 
$10 Noxcan Street, Tampa, Floste 
By whom are you employed? 
General Telerhone Company 
In what 
a 
Q Are you the Eugene L. Langley vhose devosition wa: 
n this preceading on September 29, i963% 
A‘ X am. 
Q Have vou read the transcript of that deposition? 


A Yes, = have. 


MR. ILOYD: There has heretofore been macked for identifi- | 
i 


Neation, Mz. Examiner, a document headeé “testimony of Engene L. 


ngley ,“ consisting oF eight sumberedc pages. Th2t was marked es 


Generel Systom Exhibit So. 2, end chi 
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General Telephone Company of Floxida? 
A I do not recall 


had been & long peried of 


changed. 

Q DO you knew who the CATY comzany was which was c2- 
nied a pole attachment agreement on Saptembe:c 18, 1963 which 
is the daize you give in vour direct testimony? 

A x believe it was Sarasota~-Cherlottea. Fam: 
of the balance of taecic name. It was Saxrascta-Chaxlotte 
Cablevision Comoany, I believe. 

Q is that Me. Swing’s outfits? 

A Yes, it is. 

Q Po you recall when Hr. Euing oxiginaliy recaeste4 
@ pole attachment agreement from your coupany? 


A fi my memory serves me sight, Mr. Ewing setsag fer 
z ‘ 
(46S 
pole attachments, applied for them in 1956. I believe, and 


told that this was not our policy two grant chem. 


then, afterour policy was chang2d in Mzsch of 1956, soane- 
where in the 1966 time period, I believe it was, he reapplied 
and an agreement was sent to him. Ther we rever heard aaynore 
from him, as I recall, for a year ex AILS. 

Q As of September 18, 1968, hai ke 
insurance coverzge, bonds that were necescary under tie pole 


attachment agreement? 


vo 


a Z don’t really know, fir. 

Q Assuming your pole attichmen: dolicy had just been 
firmed up in Seotesher of 1968, would you c ids = to 
deny him a role attachment agreement that 
Sometime prior to your modification of 

A © dic not fee] thet we were mis 
when we offered it to him more th 
responded or scen £it to send it 
that he will wanted it, Once wo chenged one policy, 

I felt it was i a that we do. 

Q Mz. Langley, is it not tre thet your comp 
extended negotinti 
concerning honds which they never supplieay 

A I seam to recall some. question Concesnine bond. 
was not directly associated with Zt. £ Go not know the do-~ 
tails of ic. 

Q 4s far as you know, their pole attachment agrcee- 
ment was never terminated for failure to post insurance bond 
or surety bond? 

A Are you talking about Venice? 

Q Yes. 

A I am not aware of any nor can + Secelht of aay vro>- 


lem with Venice on surety - bonds. 


Q Did General Telephone of Fioriga ever attenot: to 


market channel distribution facilities te the companies that 
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901 

PRESEOING EXAMINE -, Repoxter, read the last quescion ‘- 
back, please. 

{The ting question was read by the Xepoxter.} 

BY MR. WEOLE: 

Q You now havethe dialogue before you and I draw your 
attention te FCC Staff Exhibit No. 139, payes 54 through 55. 

A ZX xacril the dialogue. 

a Vou indicated that that would be one meritorious 
circumstance which might warrant an exception to the general; 
is 


policy of your company not to grant pole attachtans agreements; 
re 


is that correct, sir? 

PRESIDING EXAMINER: His testimorny wili spee 
My. Wholl. I have it right here. He says: "Wel), yes, 
one area wa wovld be concerned with would ba the -- when 
two companies would be franchised in a comumity, do ve allow 
both -- two or chree companies -~ to co on our poles or not,” 
and the ansver is "Yes." 


BY MR, WHOLE: 


7] 
3 | 
, 
-¢ | 
i 
zt 
| 
| 
oa 
j 
at 


: 
| 
: 
| 
| 


G ‘Was that the only exception that was conteaplatcd? 

A So where we would grant pole attachments during 
this period? 

Q uring the period of time frcem September of 1968 
and subsequently. 

aA. Z cannot think.of fhand-of any. other reason, Hr. 


Wholl. This area here has at least.giver “me a great deal of 


R > ie 
Cee es Ee eee een 
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concern, Cextcinly I don't want to bo placed in the position } 


o£ txying to divide up territory for CATV comoznies by grant- ! 
‘dng or not granting pole attachments, 1 think there is come 
reasonable area here of how many pole attachrerts cen go cn 

& given pole line. I don't know where this loeees a3. These ; 
are the treublesome areas. t fc down thi. oaths not knowing | 
where wa axe going to end up. 

Q Were your cperating pevsornel informed by iencrandus 
or otherwise of the existence of 2 eituation where two CBX 
systens would be franchised in ths sen community, 2 Mioeht 
warrant an exception to what was considered by them to be 
the company's pole attachmont policy? 

WR. DOKD: I have a qvestion and a preblen Ses. 
Examiner, and therefexe I must object since this is the only 
way I can get this question before yoz.. 

Z don't believe this witness has said that that woul be 
a reason for granting it. He said this is one of the arecs 
that troubles him. Ke has not said ho is moe to grant it 


in this case. He said it is a case where there is @ probiex. 
MR. WdOLL: Ee said it might warvunt an excaption to 
the policy. That is in the depesicion. 


MR. DOWD: I have read the devositicn aleny with every- 


body clse and he says, “The answor to the questicn is that 


f 
: 
i 
f 
| 
! 
| 
i 
| 
t 
i 
| 


is one area that we would be concerne3 with." 


Of course, he is concerned. He is concerned. about the 
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You have little or no prior knowledge of the CATV company" 
wonstruction plans and hence you can not staff properly to 
handle the extra load. 

Now is it not a fact, Mr. Langley, that in the majority 
of cases the CATV company's plans are available well in 
advance? 

A They have not shown them to us to my knowledge, 
Mr. Whoil. 

Q And the pole attachment agreement you have with 
the CATV company contains requirements for the provision of 
specific plans well in advance of rearrangements with the 
telephone company and prior approval before construction? 

AR I would have to icok at the pole contact agreement 
to refresh my memory of how much time is required. As I 
recall it is not definite. 


Q Can't your pole attachment agreement be rewritten 


so as to require that a CATV company provide its plans 


well in advance of actual construction? 

A I guess it could, Mr. Whoil. My main concezn here 
is we have something like 200,000 poles inour company. Let's 
just assume, for example, somebody wanted to contact half 
of them in a year's time. 

Our make ready time would average somewhere around 
four hours per pole, or something like this. That is a 400 


thousand hours. 


964 
Thatis 200 men working for a year. It would be on the . 


order of appreximately 40 to 60 trucks. New you go :to plan to 
add to your ferce in that quantity or obtain then aoe 
it takes some long range planning. You just ao not do it overnic 
-Or on a 30 day notice. 

Q Can*t vou provtan for requirements in pnte attachment 
agreements as to the amount of time which is reqetnes in 
terms of advance notice for Gonetrneetons 

A I would suspect that we would have to negotiate that | 
with the CATV companies. 

Q But it is negetiable. It is net an all encompassing 
objection to an attachment, is it? 

A I have never found them and < have had experience 
with them for many years, the Wholl, to be eble tc know or 
to nave them tell me what their pians were a year from now. 
I just havenot been able to get this. There may he exceptions. 
There may be some companies that know but my experience has not 


indicated this to me. 


PRESIDING EXAMINER: I guess you would not’ apply these 


remarks on lines 16 through 19 inclusive, to GTEC, would you? 
THE WITNESS: Yes, I would apply them to GTEC.- 
PRESIDING EXAMINER: Do you mean this appltes to GTEC 
also? 
THE WITWESS: Yes, sir. 


PRESIDING EXAMINER: You don't have any prioz knowledge 
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of GTEC's corstruction plans, do you? 
No, leng range plans, no, sir. 


LY Me. WHOLL: 
When you talk about long rarge plans, vou do not 


Q 
have to haveplens for every area in which they vant to construct! 


facilities. do you? 
To Go what? 


MR. LLOYD: 
BY MR. WHOL: 
To plan for making ready on «‘ertain of your voles? 
iiities.} 


Q 
With the growth that we have in Florida, Mr. Wholi, 


A 
our crews are pretty taxed just Keapins um with our 
Now to add work for a lot of men and trucks, we need more time 


than we have been able to get. 


This is a problem. 
You were talking in terms ¢f attachments to the 100,0 


Q 
poles at half a million dollars. Would you not consider that 


sufficient to warrant your employing additional workmen? 
“200 men would cost us a -~- guite a lot of money 


A 
on @ continuing basis, tco. That wonid not be profit, no. 
As the @xaminer suggested in a previus questinn to 


Q 
youfis5o is not the cut oft point on the amount of money 
that you can charge per pole, is it? 

No,, but we have had some compieinteianout it 


a 


being too high. ; 
You could set what you consider a compensatory 


Q 
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rate for a pole attachment can't you? 


A That is what our accounting office indicated to us. 

Q It may be that it would be $15 now if cnother study 
were undertaken. 

a It could be. 

Q Is it not true, Mr. Langley, during the time your 
company was pezmitting pole attachment agreements that your 
company had eztzblished a detailed set of procedures to pretect 
against the technical problems which you suggest in your 
testimony? 

Let me show you a copy of FCC staff exhibit number $1. 
Was that policy as outlined in that cocument implemented during | 
the time your company during the time your company aliowedc 
attachment agrecrents? 

A i an sure it was. 

Q Does chat not indicate that your company requires 
the filing of Exnibit A's from CATV companies? 

A Yes. 

PRESIDING EXAMINER: I think there was an unanswered 
question. Did you withdraw it? You asked him a question and 
you showed him this document, of FCC staff exhibit 91 and 
you never got an answer to the first question. 

MR. WHOLL: He has answered the first qustion in answering 
my next question. 

MR. LIOYD: I don't think that is the case at 


¥ don't think that is a fair essumption. 
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The gu-stion was Gin't vour company establish procedtres 
Qa 
to avoid against the technical preblems that he outlines in his 
testinony? 


That is what the Examiner had reference to. 


Q Would you want to answer that question? 


BY HR. WHOLD: ! 


A We have established some procedures which we 
hope will assist in avoiding some of the technical problems 
but no guarantee of it. 

Q Theprocedure that was adopted and implemented SPSS 
that: the division engineer of your company was to make a , 
field check of the location involved in rearrangements and 
attachments to insure that all required clearances would be 
met. 

That is right. 

Q Wes that procedure followed to the best of your 
knowled¢e? 

A fo the best of my knowledge when we were notified 
by exhibit A, yes. 

Q Does not that procedure also indicte that it was only 
wnen clearances cculd be met that your division engineers 
would auchorize the CATV company to attach to your poles? 

A Yes, but Mr. Wholl, we found attachments to our 


poles where the division engineer was never notified nor was 


» 
any exhibit A ever submitted, now, when we have no Fa 
of policy should avoid this sort of thing but practically | 


A No, sir. 


Q Was any outage caused by the unauthorized attachments 


in Lakeland? 

A ¥es. 

Q What kind of outage? 

A Ail of the drop wires had to be disconnected to brins 
them cown under the facilities they mae up. : 

Q Zam talking as a result of the unauthorized attach- 
ments. You indicated they pushed your facilities up along the 
pole. At that time Gid any of your sepseribers complain chat 
their telephone service was cut? = 

A IT @en‘c know of any. 

Q rt — only when you remedied the sitvaticn and it 
required a discontinuance of the drop that an outage occurred? 

A Yes. 

I have had other situations. i nave trouble in Texas and 
in Pennsylvania. We have had drop wires, the very ¢xops that 
were actually tupped into our large cable, where a hoie was 
bored into our large cable in Johnstown, Sonnacvoaniee when I 
was tp there. 

In the first rain, we had 1,000 telephones out of service 
as a result of it. The division plant manager came to my 
office with the sheath and showed me the hole and said, “Look 
what happened." 


Q Was this in Florida or in Pennsyivania? 


returned and those were the only instences you know where 2 
chang: ia policy would result in a denial of service that. nad 
been represented te be available by your people, is that 
correc? 

A k belzeve -- 

PRESIDING EXAMEINER: I believe you have mischaracterized 
his testimony. I don't believe he has testified to that, but 
I will let him answer if there is no objection. 

MR. LLOYD: It seemed to me tc be preliminary. 

PRESIDING EXAMINER: Do vou understand that question? 

SIE WETNESS: No, siz, I don't believe I do. 

PRESIDING EXAMINER: Maybe you can rephrase the question 
without eliciting objections. 

BY MR. DOWD: 

Q Your direct testimony is offered nee sco the effect 
that the policy against no pole attachments was adopted in 
September of 1958, is that correct? 

A That is the first written document we Devotion it. 


We were evaluating it all summer of 1963. 


Q T am not trying to determine when it was a first- 


written policy. When was the determination made that there 


would be no more pole attachments issued? 
a September of 1962. 
re] That was the first time it was made, not the first 


time it was reduced to writing, is that correct? 
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PRESIDING EXAMINER: Or was it reduced to writing simul- 
taneously? 

THE WEINESS: It could have beer: the first ol August and 
nevex got into writing until Septembex. I don’t recail spe- 
cifically. I know we discussed it in the first part of August. 


We discussed it numerous times during the summer. I went on 


vacation. the last two weeks of August, J came back in September j 


| 
| 


and we had written a letter to one of the companies, denying 


Q i in September of 19639, in your deposi-~ 
tion, that you testified that you turned down a contract in Sep- 
tember of 1968, sco the policy would have been in effect two or 
three months prior to this date? 

BR. LLOYD: Is the question "Is it not true thet he so 
testified"? 

MR. DOWD: That he so stated that. 

MR. LLOYD: I object to that. The Repost eion is in the 
record. 

BY MR. DOWD: 

Q I would cali your actention, Mr. Langley, to your 
statement oa page 29 of the depesition and ask if you are now 
seeking to change the testimony which you gave tnen by virtue 
of your statement in this proceeding. . 


A I don't believe this conflicts with what © just 


| 
| 
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Kow route miles is a term used whee cable is excluded 


in those instances where turnk and distribution duplicste each 


4 


, 


in other words, if there was a mile where trunk and 


aistribution cable ran parallel and duplicated one another, 
you would have two miles of ceble but that would only be one 
youre’ mile. So the information I have is 42.3 route niles of 
cable. 

PRESIDING PXAMINER: Ayre you satisfied with that, Mr. 
Wholi? 

MR. WHOLL: YI am satisfied. 

MP. DOWD: ay I ask if you have any indication cf how 
much of that was in the cith of Bradenten and how much of it 
was in the unincorporated areas of Manatee County? 

HR. LOYD: The answer is no. I have another figure 
on down end £ don't know whether we have something that 
we cen extract it from. If you want to know I will get the 
information. 

ZI gathex you asked me because you want to know. I will 
provide it for the record. 

The second question was prior te GIEC’s acquisition 
how many subseribers did the system have and the answer to 
that question is 350. 

MR. DOWD: The same breakdown. 


MR. LLOYD: Another was how many cable miles of trunk 
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and distribution had been placed by GTEC since the acquisition. 
The enswer is neme an to the efty of Bredenton, and the answer 
I get to that is that no cahie has deen activated. 
It may have been thet some cable has been poled but not 
activated and 33.5 route miles in the ccunty.When I said there 
may be information, if we know, how many miles ere in the county 


now, by taking that fiqure and subtracting we can get the 


answer to your firs{: figure. 


I just don't know if we have thet fact. 


Since the zequisition, GTEC has added 490 subscribers 


to the system. I don’t Lave a breakdcwn between city and county 

PRESIDING EXAMINER: Do you mear they added 490 on top 
of the 350? ! 

MR. LLOYD: Yes, sir. 

MR. DOWD: And we're using as the point of departure 
here the actual closing in January of 1969, I assume? 

MR. LLOYD: Yes, sir. 

MR. WHOLL: You have already indicated for the record, 
have you not, Mr. Lloyd, the number of poles used by GTEC 
in Bradenton and Manatee Covnty? 

MR. LLOYD: x have indicated the number of poles which 
General Telephone of Florida has permitted GTEC to use. 

My source of information is General Telephone records. 

I don’t know if the attachments have actually been 


made but it has given its ‘consent. <I think I indicated the 


yeaty to oxcceed, Mr. 


Whereunan, 


oo en er Rp An are aA a aot ee) 


BARNES TS 


wos called as awihtness and, after being firs: deiy swom, 


wes exanined and testified as Follows: 


ECT EXAMINATICN 


your name for 


aédé~ esa? 


| 
| 
: 
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2291 lath Street, West Bradenton, Ploride. 


By wRom ere you now employed? 


. 


Cabievision. 


d you join Manatee Cablevision? 
Nesorer 27, 2969. 
sior <o your empicyment with Manatee, for whom 
did you work? 
a Entron, Inc., aS a manager assistant in Sharon, 
Pennsyivazi2, 
PRESIDING EXAMINER: Keeo your voice up, please. 


It ig dieficult to hear with the intezferencewe have 


OES ERE op 


A TA RAO ae RE AE NE OOOO TS OE ES TE 


an ae on: 


Q Ase you familiar with the drawings and specifications - 


set forth in the Plorida Power ane Bight Pole attachment agree~ 
ment fox Manatee County? 


A f am. 


Qo Po you heave a set of those duavings in fxont of | 


I do. 


Crone <a em ee 6 meen ne ee Oe peewee tees 


Q Have yeu dizccussed those dravings and tzose specixvicat 


with personnel of Fiorida Power and Light? 


oP pay fig to pees 


A Not specifically the Gyawings but the agreement 


in genezel. 


Oo Uhet was the tenor of that conversation? 


A i was sequested by the Director of Engineering fcr 
Leghorn Comporation, Wir. Ken MoXnown to call Mr. Walter 
Andersen of Florida Power and Lidkt ia Sarascta and ask him 
specificaily if we woaid be aliowed a variance in the specifi- 
cations ofonr agreement with them. = yas to2d no. 


Q You were told no by Mr. Anderson? 


‘ 
A. es, six. 


Q Did you ever request Mr. Anéereor: to grant 
Manatee a paiver of those specificaticns pending the completics: 
of make zeady? 7 
No. 
why not? 


Because ia the expexience I had previously it woulé 


j | not be granted. 


2 Q Would there be any circumstances under which a tem- 


3 | porary waivez would pe granted? 


A Oniy for a very brief period of time. 


4 


Q Does Plorida Power and Light permit Manatee Cablevisic 
te place its CATV cabie below the <clephone lines? 
a No. | 
Q In your experLence elseubcre: are you a Ages 
estimate the average time between the submission of ena $0 
chegimmb by the CATV operator and the completion 


oe ie s 
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of the pole make ready? 

A Of course this all dependsupon the number of nA 
that need to be rade xeady and on whether theze are any change 
outs ox not. 

Q I£ we assume a batch of 30 poles, could you estimate 
the average tine? 

are we talking strictly about make rescy? 

Yes. 

Approximately one week. 

To your knowledge are there any areas. in the 
unincorporated portion of Manatee cane where there are 
Piorida Power poles and one. side of the stxset and General’ 
Telephone poles on the focnes side. of the stxeet and where | 
Manatee Cabiavision eexnoe use the Rlorida Power poles? 


A Yes, wo 


Q Witi you identify those aveas, please? 


A Soecificaliy Manatee avenue in northwest corner of 


Manatee County. fhe rearon we can’ use he power poles there 


is because tueay are alizeady being used by GTEC. 


anotner area is 27%h Stxact eant. We cant vse th 


power poles there because they are conerete and Ploride 


Power and Light has denicd us the use of concrete poles. 
Q are there any additional areas? 
A Yeo, there are other additional areas. 


Q Have you had cecasion to retrece the xcute ox 


the buried cable which was installed by Manatee Cablevision 


prior to the parchase of that corporation by Mr. Leghorn? 


Ves. 
What was the purpose of your retracing that route? 


We went back into that oxiginal area to see what 
1 pliant would have Locked Like in that sam 


fact do a strana Hap of that area showing a2 acrial 


Did you come to 2 conclusion in coing that 


strandmapping of tne approximate nunber of Ceneral Telephone 


poles which would have been used? 
A We would have definitely hed to use General 


Telephone poles to get from one area to another more or less 


ds a transportation TOUTE o 


Our distribution would have been esseatiatly Fiorida 


cme 8 pre 3 termes: Se nee ee meen ee tee ee 


| 
| 
! 
| 
| 
| 
| 


1 


2 


Power end Light. 


PRESIDING EXAMINER: Y gon*t think you were vesponsive 


$ to the question. pid you ask him how many poles? 


MR. PIERSON: Yes. 
THE WITNESS: | If I remember correstiy theré were six poles 
we wovid have had to use which were General Telephone 's. 
BY MR. PIERSON: 


Q On Manatee Avenue, are there General felephone poles 


which could be used by a CATV cperator? 


A Yes, Sir. change wolata 
~ 


= 


Q Would these poles requixe pole (changes workout; oz 
Yes, sir. 
Would all of them vequixe male ready? 
No, Sir. 
Are there some of those police which in your opinicn 
would not require any pote rearrangement or make ready? 
A Yes. 
PRESIDING EXAMZNER: How many would vecuire make ready 
if you know? 
"HE WITNESS: <I con't have an actual figure. 
PRESIDING EXAMINER: Can you make an estimate? 
FEE WITNESS: Firtty percent. 
PRESIDING EXAMINER: Whet would be an estimate of the 


total number of poles invoived? 


"ue WITNESS: Between 50 and 75. 


eee rte Eee 


SRESIDING EXAMINER: In other words one half of those 50 or 
75 percent of those poles would require make ready? 
GHE WITNESS: Yes, sir. 
BY MR. PIERSON: 
This is an estimate? 
Yes, it is. 
Vou have not gone out ard actually counted them? 
Ne, I have just gone out and riven the plant. 
Have you inspected GTEC pient in Sarasota? 
A Yos, sit. | 
9] What did you observe on that inspection? 
A There are violations of pole line agreements. They 
are 2lso using some Gsneral Telephone poles. 
2 In what area are they using General Televhone 
poles? 
A Siesta 7 Key in particulor. 
Q Do you have a street nama? 


a Siesta Key Boulevard. 


Q On Siesta Rey Bovlevard, could you estimate hov 


many Generai Telephone poles are baing used by GZEC TV? 


A. Shere was a ratherfast jaspection but ZL can stare 


ee es AN chee hNSCs ete ne err ne - 2 = 
ee ae em me tae 
Ae inde eames me omtenees oes + 

oe yor 

et Oe er ate ee te oR ey me sn te ee 


there are at least 3. 


2 Row do you know there are at least 3? 


A Xt gaw them. 


Oe es ie 
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Light Company has been, let's say, over the last six weeks 


; cf your owa personal knowledge? 
met 
mE A They have heen there since the Lith of November. 
| 
“} I know that for a fact. 
ra 
i PRESIDING EXAMINER: Do you consider that to be a long 
5 
=] i time? 
3 if ~ ; seme 
= i THE WEENESS: Ves, sir, I do. 
ie f : 
a BY MR. LLOYD: 
2 ; ‘ ; 
= Q Are you aware of whether the Florida Powerand | 
‘ 
i 


i 
I 
i 
i} 
| ! 
Le | engaged in any labor dispute? | 
ity aR Yes, sir. { 
| | 
“s : Sueno 
fa | G People have been on strike, haven't they? } 
.. i 
Ss A Yes, sir. } 
i 
a | re Still are; axen't thoy? j 
e 
13 j a Yes, 51%. ; 
i 
13 | Q These would be the pasole who would work the 
=a 
vy pole plant, would it not? j 
78 B They have supervisory vexsennel workine on their 1 
! 
73 i pole plant. i 
$ 
i : 
a | Q Non-regular personnel -- correct? | 
sn t 7 
24 i A Yes, sir. H 
} t 
: : 
22. | PRESIDING EXAMINER: Whos respoasibility would you i 
a3 | regard it as tc coxrect the violations cn Vlorids Pewer aud 
> ‘ 
2a Light poles ~-- Florida Power and Ligh: cx GTEC? ; 
25 | THE WEENESS: Ft is a combinaticn thing. ‘hare ure some 
, 
j 
f 
j 


worst ee 
bap stwsly 


places: where th: poles have 
them enouat: space to be on the 3 
| where General Voalephone of Phlorida can Lower 
Penough LOOM. 
PRESIOCING EYAMENER: 

Rave you ever had 

WEISKSS: Not seecifically with 
Stated befcre, rey experience 

the make-ceady wor 
eY MR. BLOYEs 
How many of the alleged violations which vou ®sceribe 
42, six, involve polles coined hy Generad 

Telephone 


A 


Q Do vou know which ones? 


oniy cones thet = can state specifi 


SSS ee 


You wean General Yelephor2? 
XY am sorry, that is right. 
What is that? 


Number 29 in Exhibit 42. 


a ap 


PRESIDING EMAMINGR: ALL cf the 


power conpany poles? 


ne rete ae ee oe 


™) 
a. 
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i. OF course, th 
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. 
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: i109 
PRESIDING SXAMINER: Are there any objections to General 
System Exhibit 36 and 31 as identified? | 
DOWD: Not upon the basis for whic the; have been 
namely for what ever rebotual they may ox may not 
hevye with xascect to paragreph 7, -~-- : 
PRESIDING EMMIYNER: What has beer identified as Goneral 
System Exislpite 30 and 31 axe hereby xrce wed 
(fhe docunents heretofore marked for 
iGentificetion es General System 
Uxhibits swxbers 20 and 31 were 
received in evidence.) 
PRESIDING BXAMINER:Wnat is next? 
NR. LOVE: LT would like to cali t: the witnes2 etond 
at this time Lesiie Eugene Avant, Jr. 
PRESIDING EXAMINER: In the meantize 
(Witness excused) 
HR. LLOYO: Mr. Blica is excused as faz as I an concerned. 


Whereupon, 


LESLIE EUGEN! AVANT, IR. 


was called ac a witness and, after being fixct dey Swoxt, 
was exeminod and testified as foilows: 
BE RECT EXAHZINATIOI 
LLOYD = 
gtate your name for the record? 


Bugen? Avant, Tx. 
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| 
| 
| 
| 
) | 
: 
: 
| 
| 


SF 
| 
| 


: | 


By whom arc you employed? 
Generali Telephone Company of Piorida. 
kn what capacity? 
thern division engineer. 
Hoy long have you held that gosition, sir? 


nee March 3265. 


Reporter at this time two ecpies of a document entitled °ALEL- 
Gavi of Leslie Zugene Avant, Ix.". It consists of seven 
numbered p2gss; and attachment which purports toe be on August 
19, 1969 a letter E. Mark Russell of Manatee Cablevision to 


General Telephone Company of Florida zctention Mr. L. E. 


| 
} 
5 
MR. LLOYD: Mr. Lxaminex, I would Like to hand to the | 
: 
{ 
| 
w 
| 


Avant, an@ to whieh attached to that letter are Grawings 2 through 
6, aed I would like to have that marked fox idernitigication as 
Generali System Exhibit Number 32. 
PRESIDING EXAMINER: That may be so oxdcred. 
(fhe dccunmen: referrea to was marked 
for identification as General System 
Exhibit Number 32) 
BY MR. LLOYD: 
Q Do you have before oa a copy of the document which 
has been identified as General Systen Exhibit Number 32? 
Z do. 
Q fa that an avfidavit prepared by you and under 


your dicection? 


A 


=> 


2 that Cid you do Friday of thig week ur. 2vans? 

EN = spent: Priday touring the Hanntes County area, 
eviewing the GUEC plant. 

Q bid you lcok at a Manatee cablevision plant also? 


A Or Saturday I looked at some of Manatee Cablevision'’s 


Q “lad you taken a look at the GTEC plant before 
Feicay during the week? 
aA Yes. On Wednesday Z was also ort leeking at some 


fm: you review of the GTEC plant, siz, dié von 


3 
B. 


have occasion to detezmine to the kes of your bnowleiue tke 


extent to which, if anv, there were violecions of epevifieationg 


est 


o£ practices conveined in the pole attachment acreexents? 


A Yes, in revLewing the CTEC plant we fornd about 


tet ientetione | 


39 wiolations. 


Q This would include the violations at least to some 


extent set forth in Manatee Cablevision Exhibit No. 37. 
NO, Sit, chat werdd be ten morc. 
violations of total piant. 
Q in other words, you determined that in addition to 
the alleged violations in Exhibit 37 there were additicral 


violations. 


FOO AO mp tee hee OC ARS oO 08 os OVC me ces AEE ORY we pled be aren mare anew 0-1. 


a Taixty-nine. 


2 DO you have any way of knowing which of those 39 
x Y g 


inignt also be mentionad in Manatee Exhibit No. 427 
a i have not had time to cross seference my notes with 
3. 2 am sux¢ those are some. Specifically the ones f 


have ecen mse nuwbex 45 of Exhibit Ne. 42. 2 locksd at that 


Q tau the doctuent, Mx. Avant, which bas now »: 


= dixeci oirs attention te thet 
€O wou mot, shat your cotpiey nas met autherizeé vioelntions 
IB HSles Owasd Ly Le 


A Chat as correet. 


Q Fou de ust indicate as I resotiest Exo the 


PAR IReX yous COnLany Aus euthori: COVAL 
vio.atioas on Floridys Power and nicht Conpeny soles, 
A NO, Six. 
r@) Have you hed occasion in the past week. Hr. Avant, 
to asquainn yoursele an to whethexs or ast there have been 
any Violations of pole attactusent sgecixications on any 
Catv’ systems ether than those locaied iu the Manatee county 
area? 

A Xes, Sir, particularly with REsSpest to Sarasota 


Cenesal Antena Networ's. a check of approximately FGG voles 


. 


EQvsniec approximatchy 190 violations. 
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Q hese axe ocles owned for the most part by the 


Florida Power Company? 

A Fox the wost: part they exe, 2nd they are aiso 
cwned by Genezal Telephone Company of Tlorida. 

Q Max. Avant, do you have infexuation which shows how 
many voles: GEEC is attached to of poles owned 5: Plovida 
Powex and Ligtt Company? 

a Yes, cir, approximately 3,113 poles. 

Q 
did you discover anything which you considered to be 
violation of the specifications to the pole attacamen= 
agreement? 

A World you repeat that, please, siz? 

Q In vour xeview of Manatee Cavleyision‘s facilities, 
Gid you discever anything which you believed te ke a 
vioiation of che specifications of the Yiorida Paver aaa Light 
Company pole attachment agreement? 

Yes, sir. 

How many? 

About rive. 

Gan you teil me what precisely -~ 

PRESIDING EXAMINER: Do you went to know what th 
violations are? 

BY MR. LLOYD: 


Waat were the mat‘cers which you considered to be 


violations, fic. Avank? 


A No anchors on dead end poles, less than 40-inch 


gepecation hexween Piorida Power and bight and Manatee 


onoanv's epole. Thuse were the violations that 


sivand was Loose? 


ia Bradenton there were approximately thrae strands of icose 
strand hanging on General Telephone cable. There was a cuy 
wire on the pole 2508, 38th Avenue attached to nething. 
iG EXBMINER: Attached te what? 
WIENESS: Attached to nothing. 
PRESTDOZNG EXAMENTR: De you mear it was Just flaoving 
in the wind? 
S WINNESSs Yes, six. 
BLO: xr. S Saple fox ose enantastion. 
PRESIDING EXAMINER: You made your inspectica tic 
past Friday vhica would have been November 23? 
Sik WEERESS: Kot of Manatee Cablevisicn. 
PRESEDENG EXAMIRER: Did you make your inspections on 
Priday and Saturday, the 28th and 9th? 
Yes, six, and aise on Wednesday. 
PEESTOTNG EXAMINER: Last Wednesday, which would ve tie 
7 


tak yi.ght? 


. WEONLSS: kes, sir. 
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{At 42:50 a.m.; @ recess was takea natal 12:55 a.m.) 
PRESIDING EXAMINER: Back ox the recor Yeu may cross 
examine, Mz. Dowd. 
CROSS EXAMINATION 
BY MR. DOWD: 
Q Kx. Avant, where are the specific poles that you 


have mentioned for the five violations of Menates Cablevision 


an@ Go you have the pole numbers involved? 


, MR. DOWD: May I have a minute, please? 
PRESIDING EXAMINER: We will take a five minute recess. 


A The pole number 908, 34th Averus West is a riser 
{ _ 
| pole with no anchor. 2508, 38th avenuc Nest, 2s xn pole with 
| a guy wixc on it that is not attached. and cast om 38th 
Avenue from this pola icose strand is aanging down inte: 
General Yelephone Compeny cables. 

Pole number 3220, the rea of 25th Street .— 

Q Excuse me, what was the number acain? 

A 3420, the crear of 29th Street: is a corner pcle 
with no guy, unguy pole. The pole just north of this sole 
has a clearance of 37-1/2 inches between Hunatee Cablevision's 
cable oR Florida Donor and Light's secondary. 

Q thet is also next to pole 34290 which you say is at 
29th Steet. | 

Yes, sir. 


On Cortez Read; I den't have the pole number, but at 
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Windmill Village there is strand on the poles, unguyed strai:d. 
on the pole. 

Q Are you aware, sir, when the construction took place 
on the poles that you have mentioned? | 

A No, sir. 

Q Are you aware, six, of whether the stay was issued 
in this proceeding against Manatee continuing construction? 

A Would you repeat that? 

Q Are you aware that Manatee Cablevision was stayed 
as a result of this proceeding from further construction? 

A Yes. 

Q As Southern Division Engineering, are you familiar 
with the generai policy of General Telephone of Florida } 
with reference to make-ready work being completed prior to 
the time that CATV cable attachments are made? 

A Yes, sir. 

Q What is that position? 

A We do not like CATV companies to attach to our 
poles or Florida Power and Light Company poles before make- 
ready work has been completed. 

Q Asa matter of fact, you have participated in 
meetings, have you not, where you have stated to Florida 
Power and Light that. you would not consent to any attachments 
until the make-ready has been conwpleted? 


A Yes, sir. 


| 
: 
| 


1122 


Q Is it not true, sir, from your observation of the 
39 violations which are in addition to Exhibit 37 and the 
violations which apparently the ten which you admit were 
listed in Exhibit 37 that cable has been attached by GTEC 
prior to the time make-ready work has been completed in many 
of those instances? 

A Yes. 

Q in your capacity as Southern Division engineer, 


have you had SS to be in contact with ur. Burdick? 


ANNA nt OR EL A eS sO CRE ene tee 


A I have talked to Mr. Burdick on the: telephone, yes. 

Q in other words, he has called you in his capacity 
with GTEC in the operation of the cabie company, has he not? 

A Yes. : 

Q Have you had any occasion to talk to Mr. Burdick 
with reference to any of the violations which were originally 
alleged to exist as of September 2 in the affidavit of Mr. 
Leghorn? 

A No, sir. 

Q To the best of your kncwledge, has anyon in your 
company requested that you contact Mr. Burdick with reference 
to those violations? 


A No one has requested that I contact Mr. Burdick in 


: 
H 
| 
| 
| 
i 
1 


regard to the violations. 
Q Were you here at the time that Mr. Adamont testified? 


A No, sir. 
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Q Have you been advised of the fact that he has 


referred to violations of telephone company space on their 
poles as being a matter of primary concern of the telephone 
company? 

A No, sir. 

Q Do you know Mz. Livesay? 

A Yes, six. 

Q Are you aware of Mr. Livesay's affidavit on 
September 6 in which he alleged that the violations referred 
to by Mr. Leghorn had been authorized by Florida Power and 
Light? 

A Yes, six, I read the affidavit. 

Q When did you first become aware of that affidavit? 

A The date of the affidavit? 

Q In other words, you were aware as of that time of 
the fact that violations of General Telephone of Florida 
space had been alleged? 

A And prior to that date I have been aware that 
Generali Telephone Company of Florida's space has been 
violated. 

Q ‘Beever to that information, have you given any 
notification to Florida Power and Light or to GTEC of 
your demands that this telephone company space violation 
be corrected? 


A I have talked with Waiter Anderson, the Division 
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engineer of Florida Power and Light Company oe at this time, 
but prior to this time about CATV companies attaching to 
rower poles prior to make-ready work being aoe 
Q Now would you answer the question. 
A Repeat the question, please. 
(The record was read by the reporter. } 
BY MR. SOWN: 
Q Have you on behalf of GTEC make-ready orders handled 
their request for full make-ready on a rush basis? 
A No, sir. 
Q I will hand you a document which is entitled 
"Routine Work Order" -- : 
MR. LLOYD: May I see it, Mr. Dowd? 
(Document handed to counsel). 
BY MR. DOWD: 
and ask you, sir, whether that is your signature that appears 
at the bottom left hand corner? 
A It is. 
And you have seen that document before? 


Yes, sir. 


Yes, sir. 


MR. DOWD: I would ask that this document be marked 


a 
Q This was prepared by L.G. Bartholf and dated 2/5/69 


| 
} 
i 
| 
Together with the two pages of attaciunents? { 
| 
2. 


as Manatee Exhibit No. 43 and that we ben given leave to withdraw 


i 
i 
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Exhibit No. 45, Mx. Avant, and ask yor whether you havo ever 


seen that dccrment before or anything like it? 

A Yes, Giz. 

Q That requests certain xights <o attach to the 
poles of Generali Telephone of Florida. 

A Thet is cozrect. , 

Q Was that request which was accompanied by an 
application and permit which is page 2 of Exhibit 45 actec 
on by General Telephone of Florida? 

a Yes, it was. 

Q Were attachments made by Bradenton Cablevision 
i cn the General telephcne of Florida noles? 

& Yes, Sir.. 

Q You have indicuted that the area and the poles 
Gescribed in the first listing, that is, east on Saunders 
Road from 1l4th Strest West to 15th Street West was in che 
erea of Bayshore Gardens. Is it also trve that chose poles 
are baing utilized by cable to serve Hawaiian Village? 

aA I believe so, yes, sir. 

Q These poles are located in the unincorporeted 
pertions of Manatee County, are they not? 

A That is correct. 

Q Wrat information did you have as of Octeber 30, 
1968 of a contract by which Mr. Beoth had authority to 


make pole attachments to General Teleshone of Ploriaz poles 
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in Hanatee County? 

A ®e had a pole attachment agreement with Bsadenton 
Cablevision. | 

Q That was the pole attachment agreement which 
contains the lenguage “Pradenton and vicinity. "? 

A Yes, sir. | 

Q At the time you acted upen this pole actachnent 
request of October 30, 1968, what request, it ayy, Gid you 
mak2 to determine whether the area leading to Bayshcze Gardens 
and Hawaiian Viliage was included within the scope cf the 
pole attachment contract which described the area 28 


“Brocenton and vicinity." 


\ 
‘A: I don't recall making any. 


Q For my information, Mr. Avant, based uzon your 


See ns Fe pete ek eee ee eee 


knowledge of the area, how far is Bayshore Village Located 
in the city limits of Bradenton as the crew flys? 


A About 30 blocks. 


“Q Assuming the normal block this would make it two 


and a half miles. 

A Okay. 

Q How far is Hawaiian Villag« located from the city 
limits of Bradenton? 

A I would say it is on tiie sama line as Bayshore 


Gardens. 


A Same crcwe 

Q Bt the time that you acted favorebly uron this 
request for permission to attach to specific poles, did 
you have knowledge as to whether or not prior to this 
xequest Mx. Booth had authority to attach to any poles or 
was in fact attacked to anv poles of Cenerzl Telaphons of 
Florida in the unincorporated areas ¢f Manatee County? 

A Sefore this sequest? No. six, I don't helicve I 
knew whether he was attached to any poles of ours. ) 


Q As a watter of fact, isn't it true. this recuest of”, 


Octcber 30, 1962 constituted the initial request of Mr. 
Booth doing Dusinessies Bradenton Cablevision to.make 
attachments to the poles of Geneval Telephcne Company of 
Florida in the vnincorporat«ad areas of Manatee County? 

A I believe so. 

MR. DOWD: Z have no further guecticns. 

PRESIDING EXAMINER: Does the staff have some questions? 

MR. WHOLL: Yes, Sir. 

MR. LLOYD: May J inquire if Mr. Dowd is not going to 
offer Exhibit 45. 


MR. DOWD: That would _be,.an oversight on my part and 


ae 


Z thank you for calling ito By attention. 


= 
At this time, I would: like to offer Manatee Exhibit No. 


$5. 


MR. IZOYD: EX have voir dire. 
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VOIR DIRE 
SY MR. LLCYD: 

Q Do you have in the hearing zoom the originai 
documents which corstitute Manatee Exhibit No. 252? 

A Yes, sir. 

Q Would you get it. 

PRESIDING EXAMINER: What is the next question, Mr. Pleva? 

MR. LLOYD: Mr. Examiner, wuntortunately, part of che 
attachment to the exhibit is cut off ct 
for the record, and I am trying to sce if i% 
of any consequence. That is why I am looking at the material 
which the witness has here. 

BY MR. LLOYD: 

Q Mr. Avant, to the best ox your knowledges is the 
application and permit No. 3 which is attached to Manatee 
Cablevision Exhibit No. 45 a repraducticn o£ the actual 
Exhibit A which accompanied that dccvment? 

A Yes, siz. 

Q Can you tell me whether in the cevy that vou have 
available to you there is information shown which is not 
refiected on Manatee Exhibit No. 452 

A Yes, six, these is information not shown en Exhibit 
45 that is on my copy. 

G So the record will be clear. will you rea@ into 


the record, the figure on your copy that shows undez “Total 
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THO. - in 
. And on the number added by this permit. 
Fiftty~four. 
And on the final column there. 
Fifty-six. 
MR. LEOYD: I have no objection to the exhibit being 
received. 
PRESIDING EXAMINER: What is the item you are referring | 
to in asking the last two oz three questions? In my copy 
it is so obliterated I can't tell what it is. It is below 
the effective date. | 
MR. LLOYD: Beginning on the left: hand side, the thing 
said there is "No. of poles shown on pemits.” 
PRESIDING EXAMINER: “Shown on permits“? 
MR. LLOYD: Yes, sir. 
PRESIDING EXAMINER: You have no objection? 
MR. LLOYD: No objection. vA 
PRESIDING EXAMINER: I assuxe counsel will stinulate 
that is what i: should show? | 
MR. DOWD: That is correct. 


PRESEDING EXAMINER: What has beon identified as Manatee 


' Cablevision Exhibit No. 45 is hereby received in evidence. 
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(The document heretofore marke3 
for idanzificacion as Maaatese 
Exhibit 45 wes received in 


evidence.) 


PRESIDING SKAMINER: Do you have eny other voir dire? 


I guess not. 

The Bureau may cross Gzanine. 

BY MR. WHOLL: 

Q When Florida Power and Light authorizes attachment 
pursuant to a pole attachment agresment that it nas with 
a CATV system, co any of your pexsennel ge out and observe 
the attachments made to those poics? 

A Occasionally. 

Q  . Axe you informed by Floride Power and night as tc 
requests for attachments to their poles? 

aA Not Gixectily fren Florida Fower ana Light. 

Q By whom ave you employed? : 

A Generally by the CATV company mekisig the request. 

Q So, you have knowledge available to -you as-to 
when and what poles clegiers seeking to attach theix 
facilities to? 1 ee | 

A Generally, yes,! sir. 

Q Pursuant to a pole attachment acreement that has 


been entered into between General Telephone of Florida and 


a CATV system, do you personally go out and observe 
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construction on your facilities by ea CATV system? 
Sometimes. 
Sometimes as compared to alvays? 
We do not go ovt and look at avery attachment 


made by the CATV facility after it has been completed. 


Q Do you go out and observe as they are constructing 


aberatenste the 


their facility? 


"a 


>) 


A Generally, no. 


Q Way not? 


&© 


A Just haven't had the time, I guess. 

PRESIDING EXAMINER: You mean you just assume they nake 
the right connections to comply with the specifications? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: If they don't, there would be no 
way Of checking up on them unless there was an accident 
oz somebody else called it to your attention, is that correct? 

THE WITNESS: That is right. 


PRESIDING EXAMINER: So, there could be a number of 


THE WLTNESS: That is true. 


BY MR. WEOLL: 


t 
Zz violations and you would never know about it is that true? 


Do you have men whose duties include inspec cting 
your pient to determine whether any infractions have occurred? 
A Not in my department. 
Q Is there petsonnel whese auty it is that yeu hava 


knowledge of? 
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A No, sir. 

Q Is it your testimony, siz, that General Teisphone 
Company of FPlerida only becomes aware of violations of 
its space when informed by another party? : : 

A Oz when we: find them ourselves, yes, sir,. 

Q How do voureind them yourself? Is it accidental? 

A Yes, sir. 

Q To your. knowledge, was the pole attachment agreement 
entered into by Genera Telephone of Florida and Sarasota 
Cablevision doing business as Bradenton Cablevision the 
only pole attachment agreement in your district? 

A Yes, sir. 

Q To you x knowledge was Mz. Booth attached to eny 

. General Telephone Company of Florida poles in Lake Wales? 

A I do not know. : 

Q Do you knew if any of his facilities wexe attacked 
to General Telephone poles in Sarasota coimey? 

A Yes. 

Q Do you recall having -- 

MR. DOWD: May I ask as of what date the qavestion is 

asked. 
i PRESIDING EXAMINSR: You will have the witness on 
recross if necessary. Let's not interrupt. 
" BY MR. WHOLE: : 


Do you zecail, Mr. Avant, heaving discussions 
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Mr. Booth subsequent to March 19638 concarning the attachnens 
of his facilities to voles in Sarasota County? 
A The date I don’t romemser. I recall receiving 
a request from Mr. Booth. 
Do you have any idea how many poles Mr. Best 


time you nad cissussions with him? 


Q How many peles for which @id he seek cpproval 
for further attachment? 
A The four and then £ don*t recall the number of the 
H 
others. I believe it was five. 
Q Ho asked for five furthers? 
a Yes, sir. I belicve the number wag five. 
Q Do you recall enqetreng of your heme office in 
Tamoa as to whether Mx. Booth hed a role attachwent with your 
Yes. 
O€ whom did vou make inquiry? 


Mr. Peteilc. 


On the first fovr poles, I was informed that an 
was in process to go ahead and to allow the attachments, 


But therews ao cutstanding pole attachment 


: 
| 
| 
} 
i 
What did Mr. Petelle inform you? 
ey 


agreement at the time. 


a hat is correct. j 

| | 
q 

i 


Heather 
a 


5 
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So at leest you wexe technically aware that that 


Wes illegal attachment? 
I was. 

Q Did Mr. Patelile indicate to you what procedure you 
should follow in passing upon Mr. Booth's wequests for 
aé@itional pole attachments inSarasota County? 

A At that time I don't think he informed me of 
procedure I should follow. 

Q Did he indicate whether it was pertactnys *o grént 
Mr.Booth request for five additional attachments to Generali 
Telephone of Florida's poles? 

A ¥ don’t recall going through Mr. Petelie on the 
additional five. I taiked to Mr. Hughes. 

Q Did Mr. Hughes in@icate to you whether it wevld be 
permissible for Mr. Beoth to attach to those five poics? 

A I was infoxzmed that there was no agreenont chat 
no more poles could be attached there. 

Q Is it your testimony, then, Mr. Avant, that you 
rejected Mr. Booth's request for the five additional poles 
in Sarasote County? | 

A Y did not sign the form, that is right. 

Q De youknow if Mr. Booth attached to the poles anyway? 

A They were already attached when he sent in the 
request. 

Q So youknow et least _cf 9 violaticns of General 


Telephone of Flozida poles in Sarasota, Saregzote Couniy? - 


At is thine? 


SS 


AS this time. 


4: A No, siz; there are only four that I am awaze of. 


¢ 


siraws been removed. : 


Q I am talking Sout ac the tine you cocke to Mr. Eugnes | 


+ 2 > 


an@ he indicated to you there were to ke no more attechwents. 
A Taat is right. 

1 

Q You indicate that He. Booth stteched thoze fire } 


poles prior to receiving a soval? 
Y app 


A That ic corxvect. 


fi 


POR RG es “Ot ere nent oe BO 2 0 ern oe reer AE a CORES ETO Ts <aNeCNNN—e te ar we BOT Te br pemen Where 4.0 antes ~ewreeoes oof news ee 


Q So with respect to at least the four vou had une 
of and the five 22.0% Mr. Booth subsequently attached co 
without pemmission were 9 i2legal attachments 


A That is richt. 


i 
i 
{ 
I 
! 
| 
! 
| “, 
a 
i 
5 | 
i 
‘ 
At 


$ Do yeu have any idea as to the time at which there 
were nine illegal attachments? 
PRESIDING EXAMINER: The length of time? 


MR. WHOLL: No, the period of tire. 


3S So c=. 


Was it March 1968, October 1268? 
THE WITHESS: I don’t recall. 


The additional five, I believe. then came to my attention 


ser no env rronrnn eo e  e ene ss 


j in January of 1969. The other four were scmewhat earlicr, 
quite a bit earlier, and I don't recali the date of those. 
BY MR. WHOLL: 


| Q Did those 9 iilegal attachrents reoresent the 
if 
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total of illegal attachments to your facilities of which you 
were aware, made by Hr. Booth in Sarasota County? 

A There wacanother iliegai attachment in Sarascta 
County that Mr. booth had attached to one of our poles. The 
attachment was removed within approximately 3 weeks from the 
attachment date. 

Q Was Mr. Booth requested to yvomove his facilities 
from General Telephone of FPicxida poles in Sarasota County 
Guring 1963? 

A I belicve that on attachment: that would have made 
the tenth, ¥ believe, might have been in 1668. 

Q Do you recall whether Mr. Booth was reqvested 
to remove his attachments from the 5 poles that he illegally 
attached to prior to June of 1969? 

A The date I can’t xecall but f= talizea to Mr. Livesay 
and asked him to vemove these attachments on the 3 poles 
but I did not talk to My. Booth on then. 


Q Do you recall whether it was the spring or the 
it was in the sunmmertima, approximately from May 
PRESIDING EXAMINER: Of this ysar? 


THE WITNESS: Ves, sir. 


BY MR. WHOLL: 


Q You indicate that the 5 illegal pole attachments 
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have subsequently been removed? 
A Taat is xighc. 


They wece xsemoved by GTEC? 


That is right. 


Q 
BL 
Q Do yor have any idea when? 
A 


No, six, I don*t. 

Q Do you have any idea how long it was before you asked 
them to xemove illegai attachments ané the time when those 
attachments were indeed removed? 

A I believe it was less than a month. 

Q gha initial four attachments Mr. Booth made with 
General Telephone of Floxvida aprovai still in existence? 

A They are. 


Q Were you instructed that thoze will be allowed 


to continve in existence pursuant to the verkhal undezstanding 
| tat was reached with Mr. Bcoth? 
A I have had ro instructions on it. 
Q You have had no instructions one way or the othex? 
A That is right. 
MR. WHOLL: I have no further questions. 
PRESIDING EXAMINER: Do you want #o aska further question 


or two now, Mr. Dowd? 


Oe en ns eS nn RE mR one ee SION aE I eee See emer ene: 
a 0 ns et tne ene 9 re een = s+ nes eee! 
NN 


CROSS-EXAMINATION (Parther) 
BY MR, BOW : 

Q There was the one question as to when the one removal | 
occurred. You said you thought it was comeeiae in 1963. As 
a matter of fact, whexe was this one pole? 

A This one pote was on the corner of Leckwood Ridge 
Road and Gocial Road. It would have been on the southeast 
corner. : 

Q Where ie this with reference to Siesta Key? 

A This is on the eastern side of Sarasota out in 


subdivision Kensington Park. it is quite a w ways fzom Siesta 


Keys. 


Q Is it true that the other four poles to which he was 


attached were in Sieata Key? 

A No, sir. 

Q Where were thevg, 

A Cult Gate Se bdi.vision. 

Q Were either of the group of our poles that he was 
originally attached to or the five poles tb which he was 
subsequently attached related to the one pole that he was 
ordered to remove from? 

A No, sir. — 

PRESIDING EXAMINER: ‘tg there any redirect? 

MR. DOWD: I had not quite finished. I ess just drawing 


a breath. 


peepee de ee ~d 


SSS 


BY HR. DOWD: 
Q Do you have any idea when that “one pole” was 
attached to? 
A Several years ago. No, sir, f don't recall any date 
or time. 
Q Aza a natter of Fact, do you kava any idea, any 
definite recellection that it was net removed pricr to 1968? 
A Tt believe it would have been but I have ro exact 
recollection, no,sir. 
*  @Q As a matter of 
this one pole from which Mr. Booth was requested to remove his 
unauthorized attachment in all prebebility did occur prior 
to January 1, 1958, isn’t thet true? 

A That is true. 

MR. DOXD: No further questicns. 

PRESIDING EXAMINER: Redizect, Mr. Lloyd? 

REDIRECT EXAMINATION 
BY MR. LLOYD: 

Q Me. Avant, let me show you what has been received 
in evidence as Manatee Cablevision Exhibit Number 43. That 
document has on it a ‘reference to 2 Gate issued and that date 
is February 5, 1959. 


A What is right. 


g What does that date have reference to. siz? 


That is the date it would have left ny office 
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to go to the division plant managez to be. signed and then to 


the division plant forces to be worked. 


Qo Do you have with you, Mr. Avant, anything that | 


would indicate when Bradenton Cablevision first made the reques 
to attach to the poles which are the subject of Manatee Exhibit 
Number 43? 

A No, sir, I don't. 

Q Do you have anything to show when the work was 
completed that was covered by that request? 

A ° Yes, sir, I have the completed copy of the 


work order that shows the work wes completed on Hay, 1969. 


——— 


May 19th. 

Q It would have esa later than February 5, 1965, 
is that right? 

A That is correct. 

Q Mr. Dowd asked a number of questions rateeine to 
whether you had given GTEC notice to correct viciations. As 
a general proposition on the poles where there are violations 
and you recognize, Mr. Avant, that there are violations, 
would it be possible for thoseviolations £0 be corrected short 
of GTEC getting off the poles? 

A Yes, oy 

© Could GTEC make those adjustments or would it be 
necessary for the telephone company or the power company 


to do work? 
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A It would be necessary for the teZephone company 


and she power company «o do work to coxzect these violations. 


Q NotGrec? 


a Not GFEC. 

Q Eas the preparatory work been undertaken on these 
violations? 

A Work exders have been issued by my department 
te do the necessary mane veady work on the violations. 
MR. LLOYD: ZI have nothing further. 
PRESIDING EXAMINER: Is there any LECrOss? 

RECROSS-EXAMINATION 

BY MR. DOWD: 
Q When, siz, were the make ready orders issued? 
aA X cannot recall. 


wR. DOWD: Can we stipulate it was after September 


MR. LLOYD: Was it after you executed the affidavit on 
September 6, 1969, Mr. Avant? This wes the affidavit chat you 
executed in Washington, D. C., then? 


THE WITNESS: I don't remember. 


MR. DOWD: I will not even raise a procedural objection. 


BY MR. WHOLL: 


a aa SRT ee aS DN ene aan 


Q Was the request for a work order put on an 


expedited besis, Mr. Avant? 


AR Was the work order we arc talking about? 


| 
| 
| 
| 
A 
“ 
| 


————S— 


Q Right. 


= 


= 


| going to occasion From our side of the fence. 


= 


Were you able to gst me the list of the number of pole 
WR. PEERSOW: No. You want exch ef che ceventy poles. 


im. LLOYD: I am sure he is going to tell me today what 


i Z + wanted to Knot 


~ 


PRESIDING EXAMINER: You were swore this myrni.ng and you 
ave still under oath. 
Whereupon, 
EARNEST E. BLISS 
was recalled as a witness and, having been previously SWOTN - 
was examined and testified further as Lollows : 
BY MR. DOWD: 

Q Weve you present during the testimony ef Me. Avant? 

A Yes, sir. 

Q You heard him testify with respect to eextain 
violations occurxed that occurred in the construction of Manatee 
Cablevision inthe area of 36th Avenue and which involved lecse 
strands from 29th Street, pole nuuber 3420? 


A Yes, sir. 


Q And also with respect to certain icose strands 


on 38th Avenue, where, if you Kom, was the. last area Manatee 
Cable was involved in construction? 

A In the azea of 38th Avenue. 

Q When @id that construction cease? 


On the evening of October 6th so I have been told. 
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Q You have been advised that that was occasion2¢ by 


2) hae? 


A By tho stay. 


Q Did you ever scquest infomation from anyone includin 


! Weshingter covnsel as to whether ox net you were permitted 
to finish up or ¢icy up the last construction that Manctee 
i! Cablevision vas involved in? 

A Not until this past week. 


re) Up until this past week, {zon Cctober 6th to che 


i present date; has Manatee Cablevision @ene any work on iny poles 


4% Ox any cable 2 was installed prior to October 6th? 


* 


A 


Q Are you aware, sir, of ony constreetion that Manatee 
Cablevision may have made in the area of Cortez Read in the 
vicinity of Windmill Village? 

A I was wt until Mr. Avant's testimony, but during 
the noon hovz I checked with the heme office and found chat 
indesd we did put that strand up there. | 

Q Ween, if you know, was chat strand installed? 

A On October 6th. 

Q Theat was also the last date prior to the efirective 
| date of the stay? 

A That is right. 
MR. DOWD: 4 have no further questions. 


PRESIDING EXAMINER:Do you want ts cross-examine on this, 
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i 
| 
45 
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| 
j 
i 
{ 
4 
| 
} 


: 
| 
| 


i 
| 


SAVES J. CLERKIN, I., 
@ witness, was calicd for cxacination by counsel | 
the Petitioner, and after having been duly swox 
Public, w2s examined and testified as folious: 
DIRECT EXAMINATION 
BY MR, RICKS 

Q iy, Clerkin, would yon state your full nance Yor tne 
YOCOLA? 

A Janes J, Clewvizin, dx. 

Q Yould you state your current positions with cencrel 
Telephone? 

A Executive Vice-Fresia 
General Telephone & Eieetronics Corporatica. 

Q Do you heid any cther offices Baas General companies? 

A Yes, I am aiso Exceutive Vice-President, Telephone 
Operations of General Telephone Service Corporation. X an the 
prosident of Generel Tolephone & Electronics Co-munications, 
Ine, - 


MR. Has ts 3S Cosmunications. 


I stand correctcd, 


GeTee, all vight. Ana I gucsa 


CROSS-EXAMINATION 
BY MR. LLOFD: 
Q How do you know no construction was engaged in from. 
acober 6th until the time you came to Manatee? 
ZI only know vhat ZT was told. 
You don't know from your coun personal knowledge? 
No, siz, I do note 
The construction on the lest arca on Cortez Road, 


» last question by Mr. powd, was based on a velephone call 


That is right. 


You do act have peswonal knewledge of it? 


No, six, I have never seen it, sir. 


MR. LLOYD: Tf have no further questions. 

PRESIDING EXAMINER: are there any other questiors? 
If not, you way step Gown. 

(witness Excused) 

MR. LLOYD: In response to questicns raised by Mx. Whe 
* the other day, I toid the xeccrd that at the time GTEC act 3 
the caTV system, it had 42.3 route miles of trunk and distri4 
foution cable. Mr. Dowd asked that I break that down between F 
«he city of Bradenton and the county of Manatee unde uninco 
porated areas. 


r am adviged that 35.1 miles; route miles of cable were 
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the Marketing Guilds wes put cuts to assict the operating come 
panies in their ondoaver to market Goneral service. 
Q Do you vecail, tir. Clerkin, whether as of 19€5 the 
i Systems had been relativeiy successful 2 unsuccessful 
in marketing a chennel sorvice offering to CATV sysSens within 


You mean the operatins con: 


Cenerai Systens. 

HR. RICKS: 

THE WISHES; Until some time diate in 1924 ov 1065 
tho General companies had 2 vost PLex vachnonts, 
ang when I assumed the post of Operating VicoeProsident we 
reassessed this, and we cane to a cotermination that we shouid 
consider tais facility a comuuntestion facility to be texifted ° 
and offered by the telephone companies to the CATV opevaters,. 
Wo did not feel that woe were necessarily in the business of 
renving Pole spacs., This uctivity -- and you dated it carly 
in "C5 #= about that tine, I think this poliey VES evoiving. 


And you say wore wo successful. I would heave to sey that we 


were just launching this activity om this change 
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BY iR, RICKS: 
Gage an cxpioyee or an officsy 
in the Service Cozpozation, I evess he 


’ ss . fe Pa oe ft Fate 
2 was donut to got the position of Vicee 


ta - ~ 04 . x oe % 
Director of Ma Bele Dear bat : : ond $eit 
exactly when he wont fuom birs 2S Markeging to Vico- 
7 tau, ee - 
Teieshcne Cooxva 


. = ace as < oe eet . core Meo Times: 
WAS Unter youv Tencval supervision 


roported Go mo, yos, 


g An inner-company memorandum 
Company of Iliinois indicates =~ m noe asking you whosher 
af this refreshes your 


KOOVT « 


anformec ail telcnhone operating company presidents thats,= "The 


Service Corporation 45 in the process of preparing a CATV 
Marketing Guide which will contsin recomended procedures Pon 
cepare sents raining potential Can 


locations, estimated rarnet enticis, and dsterninins 


fecilities requiromants. Tre 


Guid md its accompanying 


should be issuca within tae noxt Tew wee 


meantdise Hoe ara requested to provide Vynn Stewart with avait 


Catatis of any CATV incsuirics on CATV systens (Non-lcase 


COAC 


provisions 


Do you recall thas 


LLOYD: 


fe el LPF ayes 
OL OAS 1axk 


. ade 
POG 


was ono of the firs 
there (indicatins). 
MB. RICKS: 


BY #2, RICKS: 


cable) which have coms to cur cox 


PIG 


to provides My. Sten: 


" a Pn os es “ 
exiting CATV ss 


ons concerains 


o 5 pf *. Seo 4 aoe 
record Prom “ie, Case, ra. Clovkin? 


You shoved him @ cepy of 40 jus 


5S docuxents 


+? welgfs fe}, = 46 
wrongs. I thought tnas 


htop, %. Ao = a 
Ovtom Sassy Or paencr 


Clorizin, te @ 


at the tinc, 


& iowas obvicusiy avane oe? this cocusent. 
PR. RICKS; I apolesize. I cie not tic 


ro Fa? « 
together. 


Q AG this | tins, lot's ox 1965, the 


she 2. 7 1,2 . ~ 7 ws 
Sumner of 1565, le, Clorkin, was the Sopviee Corporation 


Pocommsreiny a policy ¢ the onevating companies 


Yes. I think she 
ocvcrins of this service uncer Gariffs Skis wes che 
erred way to offer this cervice. We sar this facility as 
pars of our charter communications Laciiity. fbous this 
the industry was scotin« har : of this Pacilisy, 
and s SIng ¢ BPt of the comron 
Carrie? under a tars S oF pole contract, 


Q Was consideration ever Siven to the vrondorin: of 2 


CAIV sexviee by Coners TVolovaene operating companics rather 


than @ sister company such 25 C=Toc? 

A Yes. We very definitely considered 
telepnone cospanios thouseives cngzoze an cA 
Gireetly or even tn the Pore of & whollyeouned sy 


theirs in thoir resnoctive Juriseletions.. “oe chose nav Go so 
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route 2n the form of G-ioe because Go rosulatory climate | 
SO Conrused and so wistabi nate we covuid not make 
wa3 going to te 
regulated, was 26 soing to be ated as a common carrie: 
offerins, or was 1¢ somethias csonavate, unique unto itself as 
& CiiV activity. This was the + Cnet wa organized the. 
CATV company wv 
which would rake rine 26¢ decision a3 to uhether this 
the telephone 


iw, Clerkin, a @irective 


to ALL Ceneval Cnerating Company Prosidents, bearins your 


5 7 ~~ soap 22 ‘Sst * + 
Signature, and althovsh 4¢ is dated January 36, 1905, we ave in 


ioe. Cleriin 47 he resol 


BY GR. RICKS: 
Do you vecali, sp. Clerkin, tant? 
(No@fing head affirmativley). 


I would assure that this is January of °C6, net. 


CY 


This was a rocomunended policy to the telenhons 


conpanies that evolved out of a series of stuci 


vy 7-9 7 “ . - « = ® —3 ae ry 
wich my coupany, icoking at the CATY develo: 


2 


this tine, ond tais W23 OUP racommended policy on 4t. 


Fo the rocoemuand actachment agromusny, 
pole asbacwnents will be to hin,” 
A XY am locking at the docuz and thet is whe 
. Leiavveuxts construction of what was caid as tro 
ywoute have to read tne momoxacdum of the meeting tO waa Mo 


aA r.tehnan 
yore wvbw 


intesoret 
oh uc bave hoen shoun 
residents of the oporating te econpantoes as reflecting 
ronoertec by iosors. Gage end gaouon 
25% to the extends thee I have just atkea 
ne tuo questions on: {i) the offering ef channel ccrvice, 
ana : 2 of pole sttachinents? 
Lean characterize “ir. ith 
characterization or recavis, and I don't now exactiy woas 
tn the Myrick mosovandua, bus certainly es I said eariicr in 


respons? to your qucs he, UG wore racomrsn 


telephone conpan 


f offering, and covteintly there would probably be 


\ cdreunstantes arise 3 


SS 


Prossures were external activities tho Give in these commun 


Would perhaps have to Gans & Dole attachments eacreement,. And sa 
ZI suess, therefors, the policy statenons sata that, 
foresce 222 tho contingencies an the can ACtLv2cy, bus we 
wocomnend Chat you offer Shits 
dees not rule out the cy. a sat in some comin: 
GN Some clrounstances th: a MPA WOULE not asx: 
to the pole attachnent agroement. IS éie not Shas 4¢ cif, b 
26 corsainiy was second Fe oY Yocomsendaztions. 
a} wgving 
have poraisted oD 


* cy 
Bene az 


A Z can't ansuor that cuestion. vis fudgzent woulda hey 
to mace by monagement of that Lotal compexy as 
tions, what the alternatives avatiable to thon ve 
answer that gemral question. I dons kaow. 

Z aa certain thes subsequent to this Policy statenent 

there have been sone nole attechwont esecoments entered into by 
the subsidiary conpaates, 

g I? the local prosidon 
Zocal situation an? Sinply his dee 
the char Service offorsd, and thts we tae oniy reason for 


n . 
ENG 


his policy in rosusine/so EPant pole ettach-ont Contraces, would 
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anuary of 1966 have condoned op persavted such a 


have to spsculate that and 
2 you dons wans co. 
WIEHESS s ZX Gontt cyon kmow 42 those kinds of 
isustions have come to our evéencion, As I Sta 


4 


in ten thousand conmualtics, and locei TBARSCMeNTS aro siven 


oe. os, 3 . ee ~ fe mlied Tega Pk > 97 s & £ ~ FR ane, 
vrouendous mount of Zacsoude, choy run thetie ratiron 


° ae Af en 
based on Studies on a system 


UIsS UE Chink witi 
er Gelovphone CORPERS, GOme re 
2 COSGS, C& Ccotora, et cotera, c% cote 
speech on the subject, on Ganderdization ang so ONe 
So; i2. Lioyd said you ha 
& specutative : &3 to wast wou 
relative to a tariff offerings versus g pole attechnens 
Z cents ansuer the cuestvica, 
EY OR, RICKS: 
Q When @n cperating company ente 
not persitted under existing tariffs, must 
Sion of either the Services Corsorasion cr Gr: 


“7 - a 4 Fay eta 1 PV 0 09%, ARS < eee - = 
A “0. Nominiiy ®& Gotochone cenumamr, if Chey avs 


" a7 OD 
EE > CIA) Lor meen in We ae 
f 0 > 
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INTER-OFFICE CORRESPONDENCE F.C.C, STAFF 
ST —————— Ee EX. no. // 


OT&E SERVICE CORPORATION moc Xo 
730 THIRD AVENUG, NEW YORK 17, N. ¥. 


+ 2D. Bfln? 2 rug ara 


W. R. Jarmon 


April 20, 1965 


PUBJECT: Community Antenna Television Service 


e General System has made a decision to enter the Community Antenna Television 
CATV) field through creation of a subsidiary, to be named GT&E Communications Inc. 
fhe fact that this new company is now scheduled to make, by May 10, 1965, a firm 
Pritten offer to the community of Vandergrift, Pennsylvania including a pledge to 
begin construction of CATV facilities within 90 days, raises a host of policy 
puestions which must be decided soon if a firm foundation for future growth and 
ey of the new subsidiary is to be established. The areas of greatest 


Profitability in relation to risk. 

Regulatory considerations, both directly relative to System CATV operations, 
and indirectly relative to domestic telenhnne aneratine cannes niece 

Fussivie anvl-vrusy colup.lLicaviions. 

Future extension of activities of the new subsidiary into additional 
.communications fields.such as pay TV, ETV, private line networks and 

"long lines" toll common carrier networks. 


considering these problem areas, it has been assumed that full consideration will 
be given to taking advantage of any communications opportunities throughout the 
neral System which offer commensurate return, and that GI&E involvement in these 


ew communications fields will prospectively be tree enough to justify adequate staff 
nalysis and support. 


cordingly, the following recommendations are submitted as a basis for the Revenue 
Requirements Department's position on this subject. 


‘lL. GI&E Communications Inc. will be the only General Telephone entity which 
will offer CATV service directly to customers and will, as’ soon as possible, 
be adequately staffed so that it will be enabled to both make management 
decisions independently, and to carry out the bulk of its activities with- 
out unduly utilizing the personnel and facilities of the pore pbone operating 
companies. This is desirable because: 


The decisions to be made are different in character than those routinely 
made by telephone management employees. This will be an extremely com- 
petitve marketing type operation, and unusually speedy Secisions will 
be required. = 
Opportunities for both purchase of existing CATV . companies and the estab- 
lishment of new CATV operating areas will be numerous, and the criteria 
established for alternative investment selection will be very different 
from those traditionally used by telephone companies. It has been argued 
that General should not enter the CATV field if it is believed that the 

: regulatory bodies will ultimately control rates, service and return. 
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However, if regulation recognizes the risks and obsolescence factors 
inherit in a CATV operation, both return and cash flow considerations may 
make such investments at least as attractive as System telephone invest- 
ments. 

Some investment opportunities will undoubtedly lie outside’ present 
General Telephone Gcographical operating areas. f : ; 
Initial financing will be Provided through cash advances from the parent 
corporation, and ownership of stock by individuals or by the telephone 

‘ operating companies .will not be permitted, in order to avoid regulatory -- 
criticism and other Possible complications. ; : 


' All domestic telephone operating companies should file tariffs covering the 

provision of cable distributio 

* February 25, 1965 from James J. Clerkin, Jr. As soon 

as the tariff in each state beco additional CATV pole contact 

rental agreements It must, however, be recognized that 
c telephone operating companies as a 
ies through filea tariffs, inasmuch 
the transmission of television signals 
il or even end the usefulness of these 

facilities for CATV purposes. 

Generally, over the long run the tele 

"at arms length" from the CATV compan 

economically desirable to provide cer 

under contract, such us the DIN wee ok CMetuers. ininral conse 

Of Sacliitics, dud CALy repair. 


to contract for the same serv price. 

Payments under such contracts might receive "affiliated interest" treat- 
ment during rate case investigations. 

Labor unions might be Provided with a tool for Organizing CATV employees, 
‘setting up organizatio: disruptive activities. 
Also, inclusion of ¢ 

rights and pension plans 

"Discriminatory" 


It is recognized that, due to time comittments, the CATV operation at 
" Vandergrift may have to be established largely by GenTel of Pennsylvania 
personnel. - 


intelligently considered; 
Costs associated with CATV 
be separately segragated an 
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6. Membership in the National Community Television Association, Inc. will be 
sought by the new company as soon as possible in order to obtain: 
a. Financial, technical and regulatory information of value in establishing 
additional CATV operations. ~~ k : 
bd. Acceptance into the industry with resultant intangible benefits. 
c. An additional means of participating in CATV industry, activities in 
“" such legal ond regulatory matters as taking a position on the FCC 
Jurisdictional problem; the various TV copyright suits now underway; 
and other regulatory liaison. Such membership might be helpful in 
exploring precedent on such matters as whether an operating telephone 
company, which already holds a franchise to use the strects of a 
community, should also pay the usual 2% of CATV gross revenues community 
franchise fee, and what liability insurance should be carried. 


fhe Vandergrift CATV undertaking is a "pilot" operation which should be utilized by 

all departments as an opportunity to test various concepts and methods so that the 
meximum profit potential will be realized from this new venture. The Revenue 
Requirements department should take full part in guiding the development of GT&E 
ommunications Inc. in order to assist in the generation of the maximum revenue and 
profit potential as well as to give guidance in regulatory, and contractual relationship. 
matters. After the new company is well established, it may be desirable to reconsider 
he organizational connection between our department and the new company. 
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CATV Service 
Planning Meeting - April 22, 1965 


The following persons met on April 22, 1965 in New York in a planning session to 
discuss the operation of GT&E Communications Inc., and CATV service in general, 
and CATV Service in Vandergrift, Pennsylvania in particular: 


General Telephone Company of Pennsylvania 


J. C. Herbert Operating Vice President 
H. W. Meyer : Secretary-Treasurer 

J. M. Quinn Attorney 

A. E. Horn Chief Engineer 

H. P. Mishler Commercial Director 

-J. F. Neraas Marketing & Sales Director 


General Telephone & Electronics Corporation & GI&E Service Corporation 


T. F. Brophy _ Vice President & General Counsel 
G. H. Gage - Vice President - Telephone Operations Staff 
R. E. Dolar Controller - Telephone Operations 


Ww o _ Ta wt ERM aw le et new wens 
abe We wuscy aaa ere re deacabewc vase 9 terererer corey 


I. B. Jackson* Engineering Director 

B. J. Lovitt* : Plant Director 

D. P. McCormick Assistant Counsel 

M. L. Myrick Assistant to V.P. - Revenue Requirements 

G. E. Shertzer Assistant Counsel 

R. D. Benson - Commercial Engineer 

R. A. Lamer | Plant Administrator - Customer Equipment . 
*Part Time 


The meeting followed an outline of specific considerations in connection with pro- § 
vision of CATV service prepared in advance of the meeting. The following comments 
are numbered to correspond with that outline. 


1. =A aeseece tariff for lease of telephone company facilities has been 
prepared by the Pennsylvania Company and is being reviewed by 
Service Corporation Commercial. It is possible in Pennsylvania to 
provide an “experimental” service offering without.a formal tariff 
filing. It was the group's opinion that filing be held in abeyance 
pending experience from the Vandergrift project. Section 16 of the. 
Tariff, titled "Special Charges" was noted as providing protection 
to telephone company when required to incur abnormal installation 
or construction costs because of buried plant or underground conduit 
.conditions. 


The following decision was seached regarding plant and equipment 

Ownership in Vandergrift: | 

a. GT&EC Inc, - Antenna, tower, head-end amplifier 
land and building to interface with distribution — 
cable. House wiring from connecting block to | 
television set or TV outlet and TV set transformer. 


Telephone Company - Transmission facilities from 
interface at head~end equipment, to and including 
drop terminating on connecting block on customer's 
premises, 
The pros and cons of telephone company owning all plant and equip- 
ment up to the connecting block were explored. It was agreed that 
this course of action presented a good Possibility for subsequent 
Projects, but Tequired considerably more review. 


GT&EC will contract for construction of those portions of the system 
that it will own, Telephone company will build or contract for con- 
Struction of its facilities as most appropriate for each job. Due to 
Uiplauued naire oF Vannorgritt constuction job, Deuueyivania 


Company plans to contract for its plant construction, 


Maintenance responsibility will correspond with Ownership -- i.e., 
each organizatio 

owns, 

Plant and Engineering Departments.) 


Billing was discussed under three major headings: 


a. Telephone Compan to GT&EC Inc. , for leased dis- 
tribution facilities — A quarterly or semi-annual bill 
for cable and a Separate monthly bill for active drops 
and drop installations and reconnections will be 
rendered. Only telephone company will disconnect 
a drop (at pole) and only on GT&EC's order. 


GT&EC Inc. to Customer for service - In Vandergrift, . 
& coupon book approach is contemplated and will be 
handled by local GT&EC office personnel -- at least 
until the number of eccounts would justify a con- 
tractual arrangement with local telephone company or 


other nervice agency. Credit and collection work 
“will be pe-tormed initially by GT&EC clerk. A 
"tempo ary aisconnects" of service will be done by 
GT&EIC personnel at a point behind the connection 
block. 


Telephone Company to GI&EC for billing service - 
GT&EC management will be free to explore use of 
telephone company or other agency billing service 
and may enter into a contractual arrangement for this 
service if deemed appropriate. 


It appears that no services other than transmission facilities will 
be provided to GT&EC by telephone company initially. Additional 
services required by GT&EC will be contracted for by them - with 

free choice as to selection of vendor. 


It was felt that some minimum service contract between GT&EC and 
customer is required. GT &E Legal will prepare a proposed format. : 


The nature and amount of nonrecurring charges to GT&EC customers; 
et wala ee mone atin Ie manneieen en = A aeeenecsteont eateh enesnent 
Spccase sosre promotor tnconl ee SnG cee angomems with Doopeye 
to existing customer-owned TV antennas will be explored and a 
recommendation made by Marketing & Sales and Commercial Depart- 


ments of Service Corporation and Pennsylvania Company. 


GT&EC will be free to “wholesale” signals to others where 
appropriate. 


A recommendation regarding source and characteristics of the market- 
ing force to sell CATV service for GT&EC will be jointly prepared by 
Service Corporation and Pennsylvania Company Marketing & Sales 
Departments. GT&EC management will make this decision. 


No union problems are contemplated as work will be done under con- 
tract, within scope of tariff -- as with any other telephone company 
customer. GT &EC personnel will not “work” on any telephone com= 
pany owned plant and equipment. ; 


GT&EC will not repair television sets - at least initially. A main- 
tenance contract with a local TV repair shop may be made however. 


The decision regarding service charges for repair calls by GT&EC 
when defect is in television set was tabled pending a review of 
other CATV Company practices, . 


In this regard, a three man fact finding team from General Telephone 
of Pennsylvania will visit Palmerton, Pennsylvania on May 3, 1965 
to discuss CATV operations with the local CATV company manage- 

. ment. Those to make the visit are: Ray Poorman - Engineering, 

’ Bild Fry - Commercial, and Ronnie Burdick - Marketing & Sales, 


NOTE: ALL GT&E AND § 
MENTS 


APRIL 30. These will th 
in Pennsylvania. 


ie Other CATV operators will also be contacted for advice 
,. regarding these same questions, 


The question of union membership of GT&EC employees, as well as 

Provision of insu: ace, Givup lifc, mcdical, snomploumernr and 

... workman's compensation was deferred for GT&EC management 
decision, . ak ty at S02 


Financial protection for GT&EC for personal injury and property 
damage will be provided by GT&E Corporation. GT&E Legal will 
explore availability of copyright infringement protection, 


Service Corporation and Pennsylvania Company Marketing & Sales 
Departments will develop and recommend advertising and sales 
promotion plans, and wil] coordinate initia] advertising and publicity 
efforts with Vice President Advertising and Vice President Public 
Relations of GT&E Corporation, Local GT&EC manager will be- 

come responsible for executing advertising and Promotion plan as 
SOO0n as possible. 


¥.C.C. 
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GT&EC will seek membership in CATV association at an appropriate 
time at its discretion. 


GT&E corporate management will make necessary financing arrange- 
ments for GIT&EC Inc. 


GT&E Legal will follow developments in the area of federal and/or 
state regulation of CATV services, : 


The long range provision of broadcast or common carrier radio sorv- 
ices by GT&EC were discussed, but deferred temporarily. The 
Vandergrift system will probably provide at least one channel of off- 
the-air FM music. 


The additional services that might be provided by telephone company 
and/or CATV company over facilities built origina’!yv for CATV service 
were discussed. A list of long range marketing « ortunities will be 
developed by Marketing & Sales and Engineering. 


The requirement for a CATV company to obtain a local franchise when 
leasing plant froin telephone company varies by city depending on 
the restrictiveness of the telephone company's franchise -- if any. 
A letter agreement is to be used in Vandergrift. A draft of a proposed 
ordinance prepared by Pennsylvania Company was left for GT&E Legal 
review. This agreement will be presented to the Vandergrift borough 
council on May 10, 1965. 


GT&EC is a Delaware Corporation and will be qualified to do busi- 
. hess in specific states as required. Qualification in Pennsylvania 
is pending. , 


GT&E Service Corporation Personnel is preparing an organization 
chart for GT&EC. 


¢ 


’ R. Dolar will coordinate obtaining adequate insurance coverage for 
GT&EC. : 


A local bank account will be established for GT&EC in Vandergrift, 
Bank resolution forms and signature cards will be provided to New 
York by H. Meyer. ; 


- 
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GI&EC's corporate offices will be located at 730 Third Avenue, New 


York, New York. The Vandergrift address will be selected by the 
Pennsylvania Company in near future, 


A recommended procedure for handling order activity between GT&EC 
end performing telephone company was prepared by Pennsylvania 
‘Company Commercial Department and left for Service Corporation 
Commercial Department review. 


A complete separation of GT&EC and telephone company, and F 

fair and equal treatment by telephone company to any and all other 
CATV companies are required to avoid affiliated interest problems as 
much as possible. This is not to Say that they may not arise anyway 
however. : 


It was suggested that telephone company establish sub-accounts to 
account for revenue and investment associated with CATV facilities. 
This matter will be discussed further between Accounting, Commercial 
and Revenue Requirements before being decided.’ 


GT&EC's posture regarding FCC proceedings and position on related 
matters will be studied by GT&E Legal and GT&EC management. 


GT&EC will have a service contract with the Service Corporation. 
T. Brophy and R. Dolar will handle, 


GT&EC will not be limited to providing CATV service only within 
General Telephone Operating area. GI&EC management may select 
to own or lease facilities as Specific circumstances warrant. Local 
area operations would be basically the same as in Vandergrift. 


GT&EC management is free to explore acquisition opportunities on 
individual merit. 


* 


Telephone companies must treat all CATV companies equally -- even 
if competing CATV companies are requesting similar facilities or 
services. : 


The prohibition of pole space for CATV company. 
owned cable was discussed. It was generally, 
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tariff offering for cistribution facilities, re-. 

* quests for new pole attachments -- except 
extensions of existing CATV company owned 
systems -- can logically be denicd. Con- 
siderable opposition to this action can be 
expected. 


Service Corporation Marketing has an informational file on the CATV 
industry, and will continue to add to it. Market opportunities for 
GT&EC will be developed initially from operating telephone compa~ 
nies, however, potential markets outside our territory will be in- 
vestigated as GI&EC capabilities warrant. 


GT&EC will seek marketing opportunities wherever economically 
attractive -- and may, in so doing, offer service in direct compe- 
tition with existing CATV facilities. 


Applicability of Federal Excise Tax laws to GT&EC will be determined 
by GT&E Legal. 


The development of a construction, promotion and in service 
schedule will be coordinated by J. Neraas. 


EX. x0. 2Y_ : 
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T. F. Brophy . Jackson 

G. Gage Klang 

W. Jarmon Lovitt 

G. Norton Sykes 

L. Birch | White 

R. Doler Savage - AECo,. 
K. Durey - 


June 8, 1965 
SUBJECT: CATV Marketing Guide 


We are attaching for your information one draft copy of the CATV Marketing 
Guide. The Guide presents the overall program for the operating companies 
to use in determining CATV potential and then in working with GT&EC = 
providing the service. Various items pertinent to the program, such é 

PIM's and tariff guidance, are not included in the Guide but are materced 
to in the appropri teve sections. 


The complete Guide has not been reviewed by you or your staff. Its over- 
all* theme and general contents have, however, been discussed in detail 
during the several inter-departmental coordination meetings held during 
the past several weeks. , 


Because of the general familiarity of all interested departments with the 
format of the Guide, and because of the urgent requirement to provide 
specific guidance to the operating companies, we request that you review 
the Guide draft as quickly as possible. Specifically we request ‘that you 
provide this office with any comments or ee ae no later than Pe 
June 14, 1965. 


Please contact R. D. Kingston, K. S. Durey or L. D. Abbott ity you have - 
* questions about the Guide material. 


Attachnent ; 
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PURPOSES AND: USES 


Introduction 
Community Antenna Television, or CATV, can be defined as: 


"A system for receiving programs broadcast by licensed television 
and FM radio stations and distributing them by wire to individual 
customers at a flat rate." 


CATV is growing rapidly in the United States, in terms of the number of sys- 
tems in operation, the number of customers served, and the revenues gener- 
ated by the CATV systems. 


The General System, in common with the majority of the telephone industry, 
has had little involvement with CATV up to the present time. CATV began 
to grow in the early 1950's, when the telephone industry was deeply com- 
mitted to overcoming the service backlogs caused by World War II. During 
this period, largely because of the pressures of satisfying the basic needs 
for telephone service, the telephone companies allowed CATV companies 

to attach their cable facilities to the telerhone company poles. 


The 1960's saw a different situation with respect to CATV. Almost all of 
the pent-up demands for basic telephone service had been met and the tele- 
phone industry was aggressively seeking to fill all possible communications 
requirements of its customers. .. . 


In examining CATV in the light om 1965 conditions, two basic conclusions 
were reached: ' . 


1. CATV is basically a communications service, in that in- 
dividual homes and businesses are supplied, from a 
central source, with a communications signal, in this 
case consisting of a television picture and associated 
sound. 


Since CATV is basically communications, the General _ 
System companies should be actively involved in the 
provision of CATV service. 


Purposes and ‘Uses of the Guide 


. This CATV Marketing Guide is: intended A: .guide to facilitate the marketing 
of CATV facilities by the System operating companies.’ Specifically, the 
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Guide outlines the Tecommended program and coordination steps for the 
System operating companies to use in.determining CATV market potential 
and then to proceed through all of the steps necessary in their Portion of 
the provision of the service. oh EN = 7 v3 
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Mit. W. Fe Stawart, Gonoral Menager 
GT&E Communicationg, Inc, 
"730 Third Avonus *s 
.- New York, New York 10017 
i Doar Win: hs a 
el ‘Attached ts the CATV data you requested in your rocent telephone 
. Conversation with Mess T3. oe and Evans. Da eSO Rs 


“Tho ereas in this study wero selected by the o following criterion 


r ay statlons' field intensity contour 
“2, Network affiliation SE in bane 
Household donsity ieee 
Growta 
Valus. of homes : 
Telophons subscribers per mile . : : 
Customor acceptanca of CATV . 53 PSHE 


Also attached ero nows clippings that indicate tho activity of CATV 
firms scoking franchises in ovr aren, Sarasota haus one active CATV operator = 
‘ SCAN - who recontly.was aworded a olty-vide franchise. 


“Pleaso contact us ff you ao any quostions or-desire edattiona, 
-<—-ghformation On this matter. 


. Vory truly yours, a 
D. BE. LaMaster = 
aoe eee of A and eases 
- pBt/mh Sew 5 
ee (9) cess i hee 
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Please handle and prepare 
material for my signa- 
June 21, 1965 ture. Thank you, 
. PNM. /6-23 


All Operating Vice Presidents 


Subject: Community Antenna Television Systems 


Gentlemen: 


Attached is a copy of a letter which we have recently received from the Federai 
Communications Commission concerning the service we provided to Community Antenna 
Television Systems. 


You will note that the letter requests certain information on the manner in which 
these services are provided. We would suggest that your answer be fremea in a 
« manner which indicates that your participation is only in the provision of 

channels for distribution of program material for Community Antenna Television 
Systems and not transmission facilities as outlined in the Commission's ictter. 

In the tariffs with which we are familiar, this would be consistent witn vne 
description of your service offering. We would suggest, however, that you include 
tne ineaental vees which can he made ot the cervice we offer u index our tariffs 


In order that we may coordinate the information 2roe a -comane<s into cne levter 
ae ee Ee that the infor = 


urs very truly, 


caongs SH. GAGE 
Vice-President - 


Telephone Operations Staff 


F.C.C. ST. 


ames: Zi 
docxer Hoel? “J—/ 3-6, § 


Are fitedee we 
SAN 


Cay i Oo 


sveven 


STSERAL TELESHONE 
_ OF FLORICA 
Intra-Company Correspondence 


Dote July 13, 1965 


< OFFIC ene DEPARTMENT HEADS 
° 


BAME AND ISK 


D. E. LaMaster 


Egeocraeeeee nnn eee 
A MAME ANO TITLE 
Subject ; CATV MARKETING GUIDE 


Reference 
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Attached is copy of the recently issued "Company Confidential" System 
CATV Marketing Guide which covers in detail the outline of this subject 
discussed during our Landmark Conference. The Guide presents the 
recommended program to be followed in a a CAIV distribution 
facilities. > 


-If the Guide is to be fully sia tnmeniece it will be domoracay for us 
to provide the Service Corporation with a considerable quantity of 
. information on each potential CATV location. We plan initially to give 
* ° them a brief summary of the presently known inquiries and publicity in 
5 ‘each of our cities and gather other data requested as time permits. This 
information will be valuable to us in mosting) the nerenent cs GETEC or 
Cc of any other CATV Company. * 4 aC - 


<e ‘ ee : “ ~ s . > eed a > 
ace Shrug : 
, * D, E. LaMaster 


oe Attachment 
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August 5, 1965 


Mr. D. E. LaMaster 

ee . Marketing Director if 

‘: =- General Telephone Co, of Florida 
“+.” 610 Morgan Street 

: Tampa, Flotida 


_ Bubjoct: Marketing = = Chav Marketing Guide 


" Doar Jack: 

"| shon you vory aoen for your ‘letter of july 26 and.the tentative locations 

: 4contained therein; we appreciate your prompt attention to this matter, and 
1are looking forward to receiving the background and market information con- 


‘Very truly yours, 


2 
- 


K, 8. DUREY 
Director of 


August 23, 1965 
. F, D, Loaroy 


Dy EB. LaMastor — 
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Eneloscd is & copy of o letter which Wenton FP, Stevrart, Gonoral 
Manasor of GETEC; nent to Mr. Pevl Youncberg, Pienning Director cf 3 
Vonteo, Flozida. Wo had pscviously supplied Mr. Stewert with basic 
Information on our operettag ares in accerdance with tho recently issucd 
- .. CAS Marketing Plan. Our study skewed that Veatce aleno met tho 
_ qualificstions a9 & good prospect for GETES to consider, ond as noted 

in Mr. Stewart's lottor, it {3 thelr intenticn to try to goto franchise for 

; | tho.provicion of CATV. “ Re oe EN nin me ee 


ses ~~ Should GETEG be successful in wotting a franchise tn Vonico, : 
__ thoy probably will ack us to provics tho transmission faclitties ocescerye 
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Mre Paul. As Youngd3xg, Bren. 
Pleoning Diroctor wT 
City Hol = - - 
Vonice, Florida - 


Dear -Mre Youngberg! > 


Your prompt enower to our letter concexning the provision by OL&z 
Commnications Inc. of Community Antenna Yolovinion scrvice for the 
“Oty of Venice 4s certainly appreeLateds ; : ; 
< oh ks - eee 
"Woe wand very mich appreciate an opportunity to meet with the cone 
“mitt: - studying the CALV Sronchice prior to yow Septenber ni =e 
dendizne. We make this request to present our CATV proposal in 
“person, as we feo). that wo can more accurctoly dopict tho capadiite . 
ties of OTZE Commmications Inc. through a dircot presentation to 
your committees, 0 P82 Sy Ss Le ore 


Ac n follovaup to our prosehtation to tho coumittco ve would b3 
-giod to make tho same or similar xecommendation, should your coms 


nittee approve, to the City Councii.at its regular mesting on 


. es | Pa ee el 
ppeeeIeee 4s Uae ear oe ay 


. Fp D. Loaroy 


‘ 
tate 
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Enelosed is & copy ofa letter which Wenton FP, Stavrart, Goneoral 
Managor of GETZC,nent to Mr. Peut Youncbory, Planning Disector of : 
Venice, Florida. Wo had previously supplied Mr. Stewert vith basic 
Information on our operating ares in accerdance with tho recently issucd 
1... GREY Marketing Plan. Our study skewed that Veatce alono mot tho 
_ Gualificstions as & good prospect fer GETES to consider, and as noted 
in Mir. Stewart's lotter, it is thelr intenticn to ty to got o franchise for 
mi | tho.provicton of CATV. Sec only = ers me men eae aes assem oR 
Sree ie Should GETEC bo successful in yotting a franchiso in Venice, 
_ thoy probably will ack us to proviz's the transmission facilities nocessery. 
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" Mre Pav. Ae Youngbsxg, Bremi 
Pleuning Diroctor a 
City Holl - 

%” Voniee, Florida - 


“Denr-Mre Youngberg! > 
“ Your prompt answer to our letter concerning the provision by GTZ .. 
- Communications Inc. of Community Antenna Yolovioion service for 
* ity of Venice 46 certainly. appreciated. : 

“Wo wold very mich appreciate an opportunity to mect with the cone ie 

yy DALES - studying the CATV franchise prior to your Beptenber 15.° ° 7 

deadl:ne. We make this request to present our CATV proposal, in 
“person, ac we feol that wo con moro accurctoly dopict the capadiite 
tics of OTZE Commnications Inc. through a ot presentation to 
“your committece. DUBS kun AEs unt es : 


me 


SA a followup to our prosshtation to tho coumittco we would b3 
4o make the same or similar yeconmandation, should your come 
nittee opPTevo, to the City Councii.ot ats regular mesting on." 


e 74 2 
«! 


F.C.C. STAFF 
EX. NO. SP_ 
Docket No. §G40 


ag 


: THE GT&EC STOR 


PRESIDEN TS "COorPERENCE 
JULY ~ AUGUST 1965. Mee ae ee ee 
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~ 
es - 


“the Fight’: ee serve. New York city, “with 


A, 
oe 


“about. 10 Gompeting ‘applicants in” 


Veg ob st 


ephiledelphia. .” Other large cities, such | as: 
‘Cleveland’ ‘and Syracuse; are. experiencing 
the. ‘same pattern... The ‘telephone industry 


tad, very Little. involvement, with CATV. Up: to 


ae oh » SLE, #20 = - Buildings a Close up ne 


Vt was “difficult to foresee, in 1949, ‘that 4 
(CATV. ‘would: grow. cat. such a fantastid. rate in 
‘just le years. | -Ln Tight of today's market. 
the General system is vow aggressively | 
seeking to. ‘fill all possible — 


co of its, SEE and. two. conclusions 


sage Ss so ee 
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" s Hovender 4, 1965 ° 
rit) Re We Buckinghar 


as 


| De Be LeMaster ee 


. “, Marketing end Sales - CATV Marketing Guide. 


para 
Te . 


* We appreciate Commoretal's offer to assist in preparing CATV rarkat+ 
ing ctudy schedulo. It io cuggested that you prepare this schedule 
to essure proper coordination with your field programs, Our forecast 
of communities that heva becomes potential CATV otudy areas duo to 
‘new cable TV firme" interest and recent political activity ara as 

*" £ollows: ee aa ee ton “ 
*. Tompa an 
Sun City Center 
Plant City 
St. Petersburg 
Clearwater 
Yorpon Springs 
_ \ Bredentoa 


e - 


We would also appreciate your selection and outlining of the most 
*" €eantbloe locations inside the foregoing conmnitices for. CATV service. 
* *serket and background information that ic required for each location 
is as follows: . = od oleh mena 6 ae hee : 
+12, *Beonorhe characteristics an to incons levels, growth, etc, 
: . for both eurvent and foresecable future. eee 
“°. °)" petmoxy and extension telephone seturation Se ieee 
Fotel porulation ate SS ele gently esc Seatac oy 
. Fotal nurber of houscholds ond/or living accommodations 
Goneral Telephone Company of Florida's franchise conditions 
for all areao and juricdiction as to city, county, ctc. 
Whether or not the telephone company has c franchise for the 
location, ond a copy of the franchise, 1£ possible. 
Yao nature of the franchice-restrictive-perminsiva, ctce 


i. WLLL you pleace send us 8 copy of the CATV marketing otudy echedute. 
with expected couplation dates for.cach ares 60 ve may advise the 
" gerviee Corporations : 2 Fada = Laws * nee oa a 
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At . INTER-OFFICE CORRESPONDENCE 


‘e) | O@T&E SERVICE CORPORATION” 
Gvst00 . 730 THIRD AVENUE, NEW YORK 147, N.Y. ~ 


. . . 


’ TO: Memorandun.to File 
DATE: November 18, 1965 
SUBJECT: General System CATV Policy 


. 


” - 
. 


the recommended CATV policy as outlined in the letter from Mr. Gage to Mr. Clerkin 
\Q aatea November 8, 1965 aioe with the associated terifts and pole attachment con-' ° 
(G tracts, so as to: 
A . 


2. Insure adequate understanding of the policy, and the associated 
"points to aid in its. implementation” by the operating telephone 
companies and other interested parties. 


oe 


Maximize attainment of the CATV market potential. 


Preserve the intergrity of serving territories and to plan for 
future business by assisting the telephone companies in attaining 
their objective that they own all telecommunications capabilities 
in their Ee aeh areas -- ae SOARES plant. 


“2a ‘sonnection with accomplishing the above sees » it is MeCeRESEY) to: 


Develop answers to the questions raised by the NCTA during the 
.June 30, 1965 conference, and in subsequent correspondence, and 
:reach accord in this regard with the operating telephone companies 
“which. are involved. Tentative answers are attached. . 


“Meet with NCTA representatives to explain -the revised policy. 


;‘, Issue the recommended policy, along with its associated teriffs 
.and' pole attachment contracts, to the operating telephone com- - 
panies along with appropriate explanations to interested depart- 
‘ments. The Revenue Requirement's (or President's) letter should 
Anclude @ request that any pole attachment rate increases. be " 
soundly based on an engineering analysis, and thet the retes” and 

: analysis ve reviewed in New York prior to adoption. 


” Action at the present “time is a to accomplish the objective of ‘Implementing | 
a 


/Inform General” Tedephone house and outside counsel relative to 
the policy and the - oe sxinvolved. Have local law researched 
in this per : : 


EX. NO.~2¥- : 
Docket Noe! - 


. 


Inform other interested parties, such as the FCC, the state 
commissions, the industry press and others relative to the 
revised policy, concurrent with release of policy to operating 


‘ compenies. 5 


M. L. MYRICK 


— -2+---— -- ee 


Attachments 


; : 

cc: G. M. White 
'G. E. Shertzer 
K. 8. Durey 


"PA Yurin: = 


F.C.Ce STAFF 
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Late at Sete Teel tes retantowe &. 


-vy «.' Tentative answers to the specific questions raised by the NCTA are as follows:. -- 


Questions expressed at the June 30, 1965 meeting. aa aes ting. 


1. ge “Members of the NCTA have been experiencing problems on the 
cancellation. of pole attachment eexcenentets 


It is intended that existing contracts will be renegotiated 
for the purpose of insuring that their charges » terms and 
conditions are reasonably in accord with the recommended pole 
attachment contracts, or in the event of payment problems, 
poor performance, violation of safety standards and so forth. 


"General will permit transmission of.other than Tv off-the-air 
signals only on payment of an additional annual charge per 
attachment?" 


The suggested System procedure wi provide that the only charge 
will be for pole attachment contracts, and this charge will be 
designed to cover all services permitted under the tariff or 
‘contract. ‘ ‘ 


"Some System Companies have not permitted pole attachments in : 
towns in which CATV systems will be. ea SEE in the future?’ 


Pole attachment negotiations for totally new systems wild ve 
entered into in accordance with the changed System policy. 


‘To what extent is GI8E Communications nee get into 
CATV as an operator? 

GT&E Communications intends to en in the field to ‘the 
fullest extent, on the same terms and conditions of any other 
CAIV company. 


Members of the NCTA are alarmed at tariffs of General, System 
‘companies which "provide that the telephone companies will ow 
all the head end equipment (except the tower, antenna and power 
line), the distrubution facilities, and the house drops? i 


Under the revised policy, ‘General System operating telephone 
companies will not Sia ASF own the head end equipment and/or 
inside wiring. — b 
The NCTA members are Saccened about large increases 2 pole 
attachment rates at any one time? 


Aithough this is a matter for individual nen , ‘tt will 
be recommended to the telephone operating companies thet any 
substantial increases in rates be svread over a neriod of time. 


° 
. 


»” 


“¥.C.C. STAFF 
EX. N0..FQ% . 


op Be ket No.(SG(0 


nn. a a rot 


. 


Some companies are delaying entering into attachncrit agreements 
‘:: And when a second company approaches it, then refusing to choose 
.detween the applicants for pole rental (or contracts under tariff‘ . 
arrangements)? 


It will be suggested policy to lease facilities to the Tirst 

*. CAIV company: (1) obtaining the requisite franchises, permits, 
licenses and consents from all governmental authoritics as 
required, (2) meeting the terms and conditions satisfactory to 
the telephone company. 


eles we may Be. Qe - Concern was expressed as to whether General Telephone would rely . 
So fe on its telephone franchises and provide CATV service to customers: - 
: without obtaining a specific CATV franchise or license? a 


At. the present time no General Telephone operating telephone company . 
intends to establish new CATV service areas. Also, GT&E Comniuni- 
cations Inc. intends to obtain any required franchises, etc. on 
exactly the same terms and conditions as competing CATV companies. 
Therefore, this question is moot. o 


The, question was raised as to whether or not General System 
+, Companies would "build over” a CATV company unless it sold out 
to General at the original cost depreciated? 


e 
It is not anticipated that any General company would take such 
ection.-» ee . ‘ ~ eS : : 


. 
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INTR-OFFICE CORRESPON~ENCE 


(as) GT&E SERVICE CORPORATION 
' 730 THIRD AVENUE, NEW YORK. N.Y. 10017 


TO: Mr. J. J. Clerkin, Jr. 
DATE: -December 10, 1965 


SUBJECT: General System CATV Policy — 


eae oe meine! 


Attached is a suggested letter to Operating Company Presidents stating 
recommended General System Policy regarding CATV Distribution nct- 
works’, together with a brief of the considerations that guided the: de- 
‘velopment of the Policy Statement. It has been prepared jointly by 
my staff and reviewed and =pproved by the Legal and Revenue Require- 
ments: Departments. ee 


= ey K - 
= GEORGS H. GAG 


Attachments 


cc: Mr. R. D. Kingston 


GT&E SERVICE CORPORATION 


730 THIRD AVCNUE, NEW YORK, N.Y. 10017 
January 3, 1966 


TO: ALL GENERAL TELEPHONE OPERATING COMPANY PRESIDENTS 
" SUBJECT: CATV Distribution Policy 


Gentlemen: 


The following CATV Distribution Policy is recommended subject to the 
rules and regulations of governmental agencies exercising jurisdiction: 


General System operating telephone companies may market distri- 
bution channels, under tariffs, from head-end cquipment to 
premise drop terminations to qualified CATV companies in their 
operating territories. 


Existing customer owned and attached facilities may be con- 
tinued at customer option. Natural extensions of existing cus- 
tomer owned and attached distribution networks, as part of the 
same system in the same community market, may be negotiated. 


Lined meneame yeas - attonhnmanr CF ° may ne rewawed Tar ENVY Oo 


priateness of terms and conditions and. re-negotiated as required. 


Agreements providing for attachment of customer owned distri- 
bution facilities for totally new systems will be entered into 
only where the customer makes arrangements satisfactory to the 
telephone company, and others who have joint ownership, to 
make additional attachment space available. 


Attached is an elaboration on certain specific points to aid in its 


implementation. The suggested tariff revisions and Pole Lease Agreement will 
be forthcoming in the near future. 


Please take the necessary action to assure yourself that the Policy 
is thoroughly understood by those in your organization that deal with CATV 
customers and/or systems. 


Very truly yours, 


laa 


(. 


JAMES J. CLERKIN, JR. 
Executive Vice President - 


Telephone Operations 
Attachments 


cc: All GT&E Service ‘Corporation Officers 
and Department Heads 


A Subsidiory of GENERAL TELEPHONE & ELCCTRONICS CORPORATION 
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The following considerations were reviewed in developing the General System Policy 
regarding CATV Distribution networks ; 


General 


1. The policy should be compatible with good faith agreements betwecn 
utility companies and between utility companies and customers currently 
in force. 


The policy must be fat and reasonable to all parties. 


The policy should not -<«vent any qualified CATV Company from doing 
business. 


The policy should not exact hardships to either Telephone Company 
nor CATV Company as a condition for doing business. 


Marketing Considerations 


1. A demonstrated current market exists for CATV distribution networks. 
General System operating companies should provide this capability. 


Cvunial cable disirivucson Hewwurks Lave ihe capability or carrying 
numerous types of communications services of the future -- beyond 
just CATV. 


To preserve integrity of serving territories and plan for future 
business, telephone companies should own all communications capabili- 
ties in their operating areas -- particularly distribution Plant. 


An effective marketing effort of distribution networks is dependent on 
& competitive price, and fair and reasonable tariff conditions. 


Pole Attachment Consideration: 
eel consideration: 


Planning for telephone company pole space is based on telephone 
company requirements - both current and future - and this space is 
therefore not available to be shared. 


Our responsibility for continuity of service and safety to our em- 
ployees is jeopardized by others in our pole space, but our liability 
is not equally assignable. 


Customer owned and attached cable Plant in telephone company space 
must be constantly checked for plant infractions. Effecting cor- 
rections is costly and time consuming. 


CATV DISTRIBUTION SYSTEMS 


Points of connection between Telephone Company property and CATV Company property. 


Telephone Company will construct, own, maintain and provide under tariffs, 
ll components of the distribution network (main and feeder cable fadili- 
ties, amplifiers, etc.) from an interface with customer provided head-end 
amplification equipment to termination of drops at premise terminal blocks, 
at locations suitable to Telephone Company. 


In the case of multiple unit structures, each apartment, hotel room, etc., 
should be treeted as a single dwelling unit. 


CATV Company will construct, own, and maintain the land, tower, antenna, 

building and amplification cquipment at the input end of the system, and 

the inside wire, TV set outlets and associated equipment beyond Telephone 
Company drop terminations. : 


Note: Telephone Companies may contract to perform construction 
of any of the above at their option. Ownership and maintenanc 
responsibility would not be affected, however. : 


Attachment of Customer owned facilities to utility owned pole lines. 
Le Dadoviunw Svoteme 


Privately owned and attached CATV systems may be continued in effect 
at the customer option. Terms and conditions of the attachment agree- 
ments may be reviewed for appropriateness of charges and should be re- 
viewed for compatibility of offering (service available, etc.) with 
filed tariff. Except for owmership and price, both tariff and attach- 
ment agreement should allow CATV Company the same service capability. 


Expansion of Existing Customer Owned and Attached Systems 


Privately owned and attached CATV systems may be expanded within their 
current "market" areas. Judgement must apply in determining the 
boundaries of a commmity's natural market area, | Normally, these 
boundaries are defined in the CATV Company's initial franchise. 


Extension requests beyond the system's currently defined serving area 
should be processed as new systems. , 


New Systems 


Pole space planned for Telephone Company use -- either present or 
future -- is not available to others. Distribution channels are 
available on a lease basis, as outlined by the policy. 


CATV Companies may elect to modify pole lines (at their full costs) to 
provide necessary attachment space. This rearrangement must be satis~ 
factory to ali joint owers of the pole line. 


a 
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Dote.__Decembor 12, 1965 on eedon 


te ween cme enema aes: 


' D. E. Islester ~ ; 


To. __Director of Marketing end Sales At ae ea ee x 
! MAME AND TITLE Man, cooe HO. 


; R.wW. Buckingham ii dina oo) ye 
Commercial Director ee 
a———Lommercial Director . 
- MAME AND TITLE . 


a Mall Coot wo, 
Marketing and Seles ~ CATV Merket4 


Referonee__Your letter of Novenber 4, 1965 end previous correspondence. eee : 


; Attached are maps indicating proposed CATV study arens in: 
‘ P oo 25 
Sun City Center : 
St. Petersburg (2) 
Clearwater 
Bradenton 
No areas ere proposed for Plant City or Terpon Springs. Con- 
sultation with Division Development Zngineers indicates that 
. high-quality hones are not numerous and ere scattered in both 
cases. - . 3 : 


' Market and background informetion for four of the six proposed 
"+, @rces will be available in Januery, 1966, since they have re- 
cently been studied in connection witn our regular forecasting 
Progrem. These four ere: Sun City Center, Tarpa-VWellerart, 
Bradenton, and St. Petersburg-South. St. Petersburg Shore 
Acres/Snell Isle is scheduled for study in April, 1966, and 
' Clearwater Beach/Belleaire is seheduled for study in duly, 1956. 
ier I a Sm Me e 


Upon receipt’ of your approval of the Proposed study areas and 
schedule, we'will begin to coupiie the necessary background in- 
formation, and forward the information to you as each area is 
completed. aes . . 


ty! bBo 


v6 Gav. 8-68 1-200) 


. 
ee oe re ee “we 
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" GEORGE “H. GAGE 
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We also examined CATV from the operational 


Ectedecrin: ‘and it appeared to have better 
than. average p rofit : potential. At the 


Presidents! Conference last February, t the 


formation -of GT&E Communications Inc. vas” 


“Cannounced. GTEC was incorporated 
. ane 
: _obstensibly to broaden GTRE's communications 


service ‘offering. Broadening the Service 
“offering meant _systemat ically and 


_. aggressively establishing or acquiring 


COAT. systems. It meant performirig all of 


-.the duties ordinarily associated with the 


. true entrepreneur “~~ this, oF course, 


included the profit motive The fortunes 


‘and misfortunes. -- of GTEC wiil Hel = 


z 


_Feviewed.in detail in a’. few minutes. 
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January n, 16h. 


.£ TO: All Commercial Directors 
: Vice President-Revenue Requirements ~ California 
Vice President-Revenue Requirements - Southeast 


. . « 


Gentlemen: ; ae : 


.The System CATV distribution policy is detailed in Mr. Clerkin's January 
, *. 3B, letter to al telephone operating company presidents. Please be sure 
(. thatthe information contained in the Jetter and its attachments is 

~reviewed and understood by those of your department who are concerned. 


_ For your further information and guidance we are enclosing with this 
f ™~A letter a sample tariff (with notes), service order and pole lease agree- 
ment which reflect a number of revisions in keeping with the policy. 
We would like to have your comments on and plans for implementing the 


policy slong with pacercee reports concerning your tariffs (new or 
reviced). 


Very truly yours, 


G. M. WHITE 
Commerciel Director 


Attachments 


“ee: All Telephone Company Operating Vice Presidents 


A Subsidinry of GENERAL TELEPHONE & ELECTRONICS CORPORATION 
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_GT&E SERVICE CORPORATI 


. 97230 THIRO AVENUE, NEW YORK. N. Y. 1001 


" "ALL GENERAL TELEPHONE OPERATING COMPANY PRESIDENTS 


. 


SUBJECT: CATV Distribution Policy, 


. . 
. 


Gentlemen: ; tet pee Goes Aan 
a The following CATV Distribution Policy 4s recommended subject to the 
‘rules and regulations of governmental agencies exercising jurisdictions 
oe General System operating telephone companies may market distrie , ~ 
bution channels, under tariffs, from head-~end equipment to | 
premise drop terminations to qualified CATV companies in their | 
operating territories. - ane 


, Existing customer owned and attached facilities may be con- 
tinued at customer option. Natural extensions of existing cus- 
- tomer owed and attached distribution networks, as part of the 
game system in the same community market, may be negotiated, ~° 
' Existing pole attachment agreements may be reviewed for appro- 
- priateness of terms and conditions and re-negotiated és required, 


Agreements providing for attachment of customer owned distri- 
bution facilities for totally new systems will be entered into 

only where the customer makes arrangements satisfactory to the 
_ telephone company, and others who have joint owmership, to . 

make additional attachment space available, ae we 


' Atteched is an elaboration on certain specific points to aid in its. Ca 
4mplementation, The suggested tariff revisions and Pole Lease Agreement 
be forthcoming in the near future. Os ‘ er. ; 


Please take the necessary action to assure yourself that the Policy 
_ is thoroughly understood by those in your organization that. deal with CATV : 
customers and/or systems. ... | .. ea oney : RB A *, 
; : ; - Very truly yours, : ; 


sri. Extoutive Vice President - 
i, yvt+ 7+". Gelephone Operations 
Attachments : "Ses ST Daomses. See 
ect All GT&E Service Corporation Officers’ ~ 
and Department Heads at are 


== ~ 
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CATV DISTRIBUTION SYSTEMS 


te 


The following’ considerations were reviewed in Sexorenins the General System Policy 
regarding CATV ee networks: 


. General ae ii | 
i 

1. The policy should be compatible with good faith -agreements between 5 

utility companies ‘and between utility companies and customers currently 

; in force. 


2. The policy must be fair end reasonable to all merereee 


¢ 3. The policy should ‘not ar any qualified CATV Company from doing 
- business. 


 & The policy should not exact pentane to either ‘Telephone Company 
: nor CATV Conan as a condition for Sonne business. 


_ Marketing Considerations -s Los SS 


.X. A demonstrated current market exists for CATV distribution networks. 
General System operating ES should provide this capability. 


"2 2. Coaxsad cable distribution peeroree have the capability of carrying 
" * numerous types of Conumuns. os services of the future -- beyond 
just CATV. - 


G 3. _T0. preserve integrity of serving territories and plan for future 

- _ ‘business, telephone companies should own all communications capabili- 
ties in their operating areas --- particularly distribution plant. 

4. an effective marketing effort of distribution networks is dependent on 

a meee merce » and fair and reasoneble tariff conditions. 


‘Pole Attachment Considerations | : (sede Sees 


1. Planning for telephone company pole space is based on telephone 
company requirements - both current and future - and this ES is 
therefore not available to be shared. 


2. Our responsibility for continuity of service end saterehe to our em- 
Ployees is jeopardized by others in our pole space, but our as 
is not equally assignable. é : 

"3+ Customer owned and attached cable Plent dn caventiens company spece. 
. must be constantly checked for plant infractions. aces cor- 

: rections is any and time Se ang 


A . : S~ 
¢ 


Sa I SR ae IS ce ERS moony eeee eee ee 
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‘CATV DISTRIBUTION SYSTEMS 


° . 


’ . 


Points of connection between Telephone Company property and CATV Company property. 


Telephone .Company will construct, own, maintain and provide under tariffs, 
« ja 811 components of the. distribution network (main and feeder cable facili- 
“ties, amplifiers, etc.) from.an interface with customer provided head-end 
’ amplification equipment to termination of drops at premise terminal blocks, 
_ at locations suitedle to Telephone Company. : E : 


" In the case of multiple init structures, each apartment, hotel-room, etc., 
should be treated as a.single dwelling unit. 


“- CATV Company will construct, own, and maintain the land, tower, antenna, 
: building and amplification equipment at the input end of the system, and 
the inside wire, TV sct outicts and associated equipment beyond Telephone 
Company drop terminations. : 


Note: Telephone Companies. may contract to perform construction 
of ony of the above at their option. Ownership and.maintenance 
responsibjlity-would not be affected, however. : 


Attachment of Customer ovmed facilities to utility owned pole lines. 


- le -Existing Systems | 
Privately owed and attached CATV systems may be continued in effect 
: “- a& the customer option. Terms and conditions of the attachment agree- 
E S ments may be reviewed for appropriateness of ehdiges and should be re- 
._/ viewed for compatibility of offering (service aWMiloble, etc.) with 
filed tariff; Except for owmership and price, both tariff and attach- ~ 
. ‘nent agreement should allow CATV Company the same service capebility. 


Expansion of Existing Customer Ovmed and Attached Systems 


Privately owned and attached CATV systems may be expanded within their 
current "market" areas. Judgement must apply in determining the 
boundaries ofa community's natural market area. Normally, these 
Doundaries are defined in the CATV Company's initial franchise. 


Extension requests beyond the system's currently defined serving erea 
should be processed as new systems. - . 


New Systems See ma = eo 
Pole ‘space planned for Telephone Company use -- either present or 
future -- is not availeble to others. Distribution: channels are 

available one lease basis, as outlined by the policy, ~~ = 
CATV Companies may elect to modify pole lines (at their full costs) to 
provide necessary attachment space. This rearrongement must be.satis- 
factory to all joint owmers of the pole line. ar eee st ae ; 


Ws ae 
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OF FLORIDA : 
yatea-Company Correspondence i 
» 
dute Apri? 4, 1966 : . ee : 
w See Below : ie) \ eae : 
. “MAME ANO TITLE ae oe r MAIL CODE NO. 
. , : . , 7 ie 
P. N. Malmgren co cite tisch nen 
From___ Vice President-Orerations By. c At 2 
’ S MAIL CODE WO. 


MAME ANO TITLE 
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cee CATV Pole Actachnent Agreement 


Reference Original 


i 
a a . 


> 


e.° 


J. B. Renwick z R. W. Buckingham 
~., Cc. D. Brorein, Jr. E. L. Langley 
@ N. %. Shenk * D. E. LaMaster 
H.C. Macfarlane : J. E. Graham 


The attached Agreement was developed in order that we will have such 
a document readily available when the various CATV companies express, 
a desire to attach their ee to Telephone Company poles. 


As you know, we are comaitted to provide such an Agreement at the Rearing 
on February 14, 1966. : ; / 


- Cost figures are not included in the Contract due to the fact thet the 
Agreement states that such costs are subject to revision each year. 


These are the latest cost figures as calculated by the Accounting Director: 
2 - = ~ ” 
Ke Rental ; : : Rta 6 an 
. 1 - Attachment Rental $5.50 ‘pex pole pa at 


Work Performed for CATV Company : 
1 - Inplace Cost of Pole $2.891 per foot 


2 = Cost of Removal $10.00 per pole. 
3 - Rearrangement of Facilities 
By Telephone Forces | F - (Actual Costs) 
: * By Other Joint User . (Actual Costs) 
4 + Depreciation Allowance $3.72 per pole : 
5S - Salvage Value ns 
Reusable Pole $17 /60- 
Junk Pole $2.00 : ’ 


‘ 


: Sa example Agreement as submitted by the Service Corporation was used 
No&®s x basis for this Contract. The major’ changes being in the manner of 
illing. : : z 


? ve 
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WAY IS the duration of the Jee: “ing, CoE between a 
General Sycten telephone operating company and a CATV 

. é ° J 
The pole-leasing contract extends one ycar: and contains 
& cancellation clause whereby either party mist give 


90 days" notice of an intention to cancel after the’ 


one-ycar Period. . When a CATV operator requests cate 


ie - distribution facilities be provided by the ‘telephone 


operating company, instead of just pole-leasing Eientss 


‘, the contract usually covers a 10-year period. Such 


- 


on: - 


“customer 8 residence. 2 
. : 


facilities include all necessary transmission equipment, 


_ including connections and, ne required, additional poles, 


’ from the antenna tower to a tersiinatiion point at the 


It “has poet reported that some General Sys tex telephone 


. operating companies will not allow CATV a 


me contracts. Is this correct? 


The pEery, policy of aS General aes is’ to provide 


Sonate SAIV distribution facivities. eS pole ~ 


leasing contracts- vin be offered if the costomers desires. 
In the case of ¢ & pole-leasing contract, if ‘additional 
attachment space is not availabie on SSeS poles, 

CATV Sompany must bear the full. cost of Providing | 


stich ndditiona2 space, SEE arrangenents. satisfactory 


mt to tho aS Company. 
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November 30, 1966 
F. D. Loarey * 


D. E. LaMaster 


CATV - Current Status 


. 


sf At this time we do not have an approved CATV cee and tho Servico Corporation 


has strongly advised us not to {lo with the F.C.C. until certain qliestions aro 
resolved concerning the Dell Company's F.C.G. tarifis. Thore {5 no way of 
determining how MOR this will take «: tho F.0.C. is looking into the entire CATV 
business. : : Pe : . 


The following rates ere being considered for our future filing and ere simier to 
those previously filed and subs EY, turned down by the Ve Public 
Service Comiaission: i 


Melee G or ae ee een * Tnotallation Monthly 10-year. 
Ba Bry ehcie Two tie ato “1. 1 Gharge Ghorqe - Termination 


Feeder & Distribution Cable/quarter mile : -- $16.50 $700. 00 
oe Input Channel Ampifiers (optional) sits * 432.50 125/00 
C , Channel Terminations (drops) $5.00" - | 03S : 


_ -®This charge applies only to the customers connected to the 
| System during the initial installation, Subsequent channel 
. terminations will be charged $10.00 cach. 


A deposit or surety bond would be required prior to {installation of a system. 
Presont thoughts are to lower our deposit requirements if customer's financial 
strength is acceptable. The amount of this deposit could only be determined 
after tho system has been designed for a eree area es our overall 
plant investmont, : ; 


Our company doas not require the CATV operator to obtain a franchise bofore i i 


- leasing a distribution system. However, we do ee that he meet all govern 
resneten both local and Federal. . : . . 


ne 
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‘ . 
; “b 
At this timo there aro three CATV companies dctually opsrating between 
Palmotto and Fort Myers. Names and locitlons are: 
Sorasota Central Antenna Network ~ : ~ City.cf Sarasota & Sarasota ERY | 
Sarasota Cablevision, Inc. ~ Sarasota County only 
Gulf Coast Belocortony Inc, ~ Pert Charlotte and North Port Charlotte 


Vonice Central Antenna ACS is Proparing tl thoir installation for tho City ce 
Venice. . Sn ed 
eS ‘I; Pole ere agreements ho. been negotiated with penaetiCental Antenna 
Jetwork and Venice Central Antenna Network, Charges in our agreements for 
of pole attachments aro’$5.50 per pole per yoar. Of course the CATV opsrator must 
, pay the expense of chanye-out of poles and rearrangemont of plant when required. 
The CATV operator must also observe safety reslations on his Rie of 
cablo on our poles to protect our plant poople. _ ee Recetas ome! 
Our present supplier of CATV entrmant Is Automatic Electric Conran ny 
also distribute Jerrold amplifier equipment. However, our Engineering and 
Plant people feel that isha manufactured by Spencer-Kennedy and othor © me 
companies should be considered as they, nave recoived SOIR Reports of proubls Be 
with Jesrold equipment. ee ; eats 
“We have hod sever al Prenton with Mr. Ane of een Equity, 
paront company of Sarasota Central Antenna Net work and Venice Central Antonaa 
““ Notwork. He has made a ton-year profit and loss projection on qur- proposed 
_ lease ratos and compared this with his ovmership of the system, He feels ovr , 
rates aro too high as it would take him twenty years to break even. However, 
he was impressed with our ability to install this service cee stated that our 
maintaining the system app2aled to him. 4 : x 


We are cwurontly holding back on negotiations with all CATV Soares ‘until. 
some decision is made on whether all SEER one should BED similor _ 
tariffs with tho FeOeCe : . : 


meee ee eee ST a ee 
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; March 31, 1967 


oa 


| 
! 
| 
Mr. K. $. Durey : ; : . oe ie aa 


.. Director of Marketing Services 

( GTéS Service Corporation 
- =-730 Third Avenue 

New York, New York 10917 


". Dear Ken; 


SUBJECT: CATV 


~ System Status by Community 


Tho following information has been developed per your letter of Oct, 
| , : 


7, 1966, 


‘In. Under * Contract : . 
Service Construction Signed Pending 
‘None None Nona Venico Central Antenna Network, Inc, 
Venice, Florida, 60 niles of cable, 
: : ‘ . 3200 potential customera, 


'ii1Asborough CATY Inc., Plant City, 
Florida, 55 mtles o£ cable, 5000 . 
Potential customers, - * 


Gulf Coast Teleception, ‘Ine., North 
Port Charlotto, Florida, 20 miles 
of cable, 400 potential customers, 


Sarasota Cablevision, Int., Sarasota 
Florids, Sarasote County only, 12 
miles of feeder cable, 
ieee 18 operating with 75 nil 
owned cable and 750 atta 


This compsny ; 
cs of customre 
ched customers, 


. ¢ Community Cablevision, Inc., Lakeland; 
Florida, 100 miles of cable, 8000 
potentLal eecoanee 


ca 


"page 2 ee 
Hr. Ke &. Purcy 
March 31, 1967 


Under Contract | * 
Construction Bipned ¥ Pending | 

oe Bradenton Cablevision, Ince, Bradenton, 
. Florida, Manatee County. This company 
‘gust recontly granted franchise for 


rr operation within Bradenton city limits. 


Tete f sale 


oie 


om We will forward additional CATV Status Reporto ao outlined in your letter. 


:. , Very truly yours, 
nb, SE De Be ‘Eotlaotor- 
° * - pirector of Marketing 
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“fs 
EME ee me ey. 


STV ett ne, 


; cp 
. 730 Third Avenue 


New York, Nev York 10017 


oration 


( Ev © Syuten Status by Community 


~ -2-Tho information cubsttted 02 previeus reports did hot 
spPertain to CATV dtotetbution fysten3. Severel custoxsry S: 

{have oisned pole leasa agreements with our Cozpaay but nos” 
sf hava contracted with us to provide the corplet diotribution 
—— = seen Ce ae - 


4 


2S. The following Infonaation 
letter of Octobar Je 1966. | 


In ; ‘Under: 
+. Construction 


oot. 


‘Hong a 


D. B. ioMactor 3 
Director of Markoting ' 
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; Mr, we Fr Stewart 
“Jone 14, 1060 


“ale Report ~ Flowlde . 


“42% On May 14 ~ 16 I travelled to Tampa, Florida to moetl with the. 
'Plorida Corznpany Marketing Department pexsonncl and to roview 
*the Sarasota Cablevision operations In Lake Wales, Bartow, 

Bradenton and Snracota County, eit of pehich are served by the” 
. Florida eee 


“tho first = May 1s, y ane os = Foghea oa ied Pettele, on : 
"Marketing Department omployces responsible for GATY activities, . 
I explained the reason for my trlp and requasted that they provide 
mic with the Company's frowth projections. for theco four arcac. 
Thoy | obtained Coramoxcle) For ecact projections, for the exchanges, 
but in rnost cases the exchungs serves moroérea than the city. : 
: therefore bad to use roracwhat different starting polnts in projecting 

oa the dwelling units. Jn all casez, however, tho finol marketing 

- yprofectlons attached reflected the Florida Company's Eorceoe ‘ge 
: rgrowsh foxece rotr for eacg eS SES, aresa. oe Be. 

Go ru The Bocencon of tthe firct aay and the ete of the second Gay, ° 
Z Hal Hughes drove me around cach of the areas. FT Gleé not Yoform 

Sarasota Cablevision that I wao In the area and we did not go to their 
offices, This tour pexraltted me to review with Hal the polnts of | 
evalvation we uce In examining tho communities. We elso looked at 
TV sions ao in each ciietaee of tther canes ots alr or Ror : 
. The “ittensocn of the socond “aay by called ‘Mr. Booth, the Maxziging 

; partner end drove to Sarasota to sec him, After wo talked he, drove 
me arovrd the Sarasota and Bredenton systems and showed me these two 
-headends, Tho last day his accountant mct mo in Bartow and drove me - 

, © around the Bartow and Lake Wales systoms. There aro many simllarities 

’ between tho Sarasota County and Bradenton oystems and the Bartow and 
Jake Walos systems. Sarasota and Bradenton aro both resort and 
zctlzomonti arono yee oS ens Lake Wales aro both CE ond 


vot 


. Continued! ° z ee 


and light industry nreso. Saresots nid Bradenton are projected to have 
tho fastest growth but Bartow and Lake Wales may become rnoro actlve 
“ns tho’ population movos out from Tampa and ag tho Disnoy project In, 


, Orlando tc constructed. | re 
. " Savasota County 
. “Phis le the oldest end largest oystem, It is almost complotely undorground, * 
: primaxlly because Sarzsota Cablevicion wae not able to get pole contact 
eereements from the Florida Cornpany and from the Powor Company. 5 | 

., The plant te ali Jerrold, soma of which wes turakoy and the rest bullt by: 
. + tho Company, They exporlenced service Aifficultiae wlth the J errold ; 

*.-equipanont and ere now arguing with them over damagos." “Soe os 

Sepa .- asm PDP leale LS re RST, Se - at Oe . q se re AC. 
. Phe present off alr reception in the Sarasota County area; whichis 
‘Immediately south and east of the city, ts limited to the NES and CES at Bs 
; E tations from Tompa. Alloof the ethers, incl&ding two ELV ctatiens from 5 : 
. .#ampo and an ABC ond on independent stetica from St. Petersburgh, ranged Sit 
: | from Passable te Vavlewcble. The attached evaluation sheet, off alr, was o 
| “made after lookiig at a.now RCA sot tia deblor's showroom, 


.. * Garasote Cablevision hac dono a ¢ at deal of experimenting and innovating 
_- With LOP, They have otandardized on four channels of JOP o all four eda’ 
. "Systeme: AP Newetlckex, New York Stock xchange ticker, Time and Weather.” 
“ly end a News Drum, In Sarasota the AP newsticker Is on a now electronte 
ee charactor generator while {tls on 2 conventional Teletype machine In the . 

” othor three syctems, Tho camere’s used very considerably but thoy are 

nov buying the Inexpensive GBG camere. end are plezeed with It. --Ewas ae 
_ hot impresced with tho éverall quality of the LOP in any of tholr syotorno. ; 


a 


(The cameras ind lighting ecemed to bo ceficlent In all cases. Ina Low 
motences It was not possible to distinguich the slgnale one monitor. 


‘fhe attached evaluation sheot gives my imprenslon of the Sarnecta Cable 
signals, For the most part the off siz bigaale are of good guellty, Tho 
Channel 3 ETV Tampa and Chonnel 10 ADBG St. Petersburgh signals wora, 
however, not bf high quality. Chonnel 10 particularly lo a problem over the ’, 
entire area. Ite quelity could have to be improved materlally for o:tisfactory 
viewlng. Mr. Gooth indleated that Chennel 10 was.a reception problem partly 
because of its location and partly becanso of co-channel from channel ‘10 ‘ 
Albany, Georgia. They aro talking with a company In Boston zbout ‘putting - 

“up @ Spectal paxdelic antenna, on a separate 100' tower, to try tovvercome ,” * 
the co-channelproblom, —- * Sees Seis fiec omnis Omar Ig 
In terms of marketing, thay do no ‘media advortising, having trled it In the 

past andeconciuding that It was not offectiva, Thoy havo direct sales employeos, 


oe ~ — . . we ale '. 


F:C.C. STAFF 
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. a “4 . SH - < . 

oa a full time baoly, who are pald $7 per calo, These salog contact porconnel 
call on tha prospective customers without any type of direct mall ox othor 

* preliminary contact, Mr. Booth Indicated that ho would Uke to havo 4 ouch 
omployeds at all times In the Sarasota byatera but had only twoiwhon I was there, 
They hevo been conducting vome advertising.on the systems but It was at o 
minimum during my trip. Mr. Booth stated that the previous use of a oplit 

” ,, 8¢reen for showlng ada was not satisfactory, “They aro now oxperimenting 

with an 8mm. sound film, 45 minutes In length, which would be put on the 
end of tho filme and Weather machine, aed hie Re eR ROS yO iy ve 
In summary, I foel that the Sarasota County system could be very succesoful, ; 
The area has a medium to high priced homes, as a great deal of vacant land 

‘. in whichnew residences can be constructed most-of tho trunk table hos already. , 

been built, and the Florida Company projects a high ratio of growth in the areca 

“ =-over the coming years, The ‘attached map outlines In ced the present sorving 

, “area. Mr, Booth ond his son, who lo the chlof engineer, have becn Going quite 

“t+ a bit of new product and service development in LOP. ‘o date J feel that the 

._ 7, Quality of the LOP signals has been Inferior, If these signals are improved, 
; @ long with one or two of the off alr signals, the projected saturation level Io. 
attainable, — ne eae cee acy a ans eee acts 
' Bradenton ie eee eee 
., |The Bradenton System lo tho newest ons, being turned on tn December 1967, 
'.; At present It covers Only abovt 50% of the city, In the higher income areas. 
‘Mr. Booth sald that he catuld cable the rest of the city over the next 5 yours, 
The Bradenton system uses 2 large parabolic antenna which Is located next 
to the business office + headend building, Mr. Booth Indicated that they had af 
experienced some problems in erccting the entenna and were not éatisfied with : 
the results, obtained from it. In the LOP area they have tho prototype of the — 

Hews drum end the prototype of the New York Stock Exchange ticker, The AP , 
Newsticker lo a telefype machine which Is quite prono to-trouble, i ae 
Hel Hughes and I looked at off aly signals on a new sct ina dealer's chowroom, 

‘This evaluation ehect is attached. You will note that Channol 8 NBCand - 

*. Channel 13 CBS, .both Tampa, ero again the strongest stations with all others 
belng poor quality. I looked at the cable pictures in the bubiness: office and ' 

-” that ‘evaluation shect Is alco attached. The cable signals at 7 p.m., when I viewod 

them, wore generally not of high quality. Channel 8, 13 and 16, all ‘fampa, "" 

; Were of acceptable quality but all of the other cablo signals were passable or 
worse, Mr. Booth scemed to be emparrased at the poor pictures and threatened 
to fire the technician If they wore not Impzoved at once. 

' readings are not typlezl. Tho Company h 

* personnel In this system, They did havo ¢ 

. -thoro, Re ee eee RO CUaS 


wey 
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Bartow, ° 
Hal te ‘and bi eee off aly clynale in the foange: of the Genoral ‘Telephone 
Office. Tho oct was old and not In good condition and we could only pick up 

Channels $ and 33 Tampa. Wetthon went to a local TV dealer who was hooked 
up to cable TV. The evaluation ohect from the deter to attached. ‘Genorally 
the cablo pletures were of good quality. The dcalox recoramendad cable tf | 
I wanted to bring in Goth the Tampa and Crilendo Statlons. He told us he could 
provide YESS Beccanoe on. Che eanels 8 Se i3w eae an Cae etec antenna, ' 


Ree ce 


Tho local General elophone Nemeren be tabi customer. He ie that the | Mx 
. -Bartow system hzd oxperlenced severe picture and service problems, particularly 
“on Channel 10, St oe sburg. “Ho hod called the cable office seversl tires pe 
for repaty scrvico and he also said that there had been somo disconnects beceuse 
. of tho picture cee, eck belng what the geortS & Spoctce wslinvee? 
once again t tn Sortoe) the Lop Channels wero not as » igh a avaltty 0 as were the - 
"off alr ee Ra ; Siren En S oe . ‘ 


“Both tho Bartow end Lake Wales cys tema Eacotvodl Foc eae fox ee 
’ Channel 2 CBS Orlando and Channel 38 Independent, St Potersburg. On3:full 
“thine calos contact cniployce is scheduled by the wast saath for the Bartow system, 
“I belteve that they Soe aes soca an momewrces in this system oes my visit 

4 “thers, Bains % fe Ais gee 


“Bartow hag ‘not encores a facet des a1 of of goowtli In the eo tt ico Socal 
_ prhmarlly associated with the phosphate Indus try near the elty. The Florida : 
Cornpany docs not project a high rate of growth from It through We but with Ses 
good signale Re PN a projected setur —— can be echtoveds) oe 


+ Lake Wales 
conta nea ing 


Lake Waleo wis the fourth and Inst rystem ovaluated. It is also the furthest 
from Tampa, I did not view off aly slgnzls there. Hel Hufhoa anedI did look 
at cable signale Inz« debler's showroom and an ovaluatioa shect te attached. 
Che dealer stated that only Channcls 8 and 13 Tampa could be picked up off 
alr. You will note on the cvaluation shoct that again the LOP signals were not 
ef high quality. The Time and Weather Channcl in fact, was unvlorable. 
Thle was traced to 3 defective GE camerz., For the most part the Ce : 
signals were Ch Good aoakity coceh not SEES ; ee ose See ig 
‘An tn Bartow, ‘on FCG wratvexk wac obtained to ‘bring in one Ortendo cBs — 
one St Petersburg Independent statlon. “You WI also note that In both Bartow “_ 
end Leke Wales the rates aro Lised for the length of the franchise. These two 
-, franchises were purchased from Jorrold end Mr. Booth otatod that Jerrold 
bad mado d great mony concesolone In ordor to cet the franchica, 
e aan Se ee ° OMe i. See ces 


¥.C.0. 
“EX. MO. 
Da ket Nog SGlo 


ar 
Atso attashea are copies of my Final Marketing Projections and o oummary 
of thooe projections for Total Dwelling Units, Develling Units pasced by the 
enblo, Coble Miles and Customers, from takcover: through 1$73. Ploase 
contect mo If you have any quostions about the Sarasote cable systems, 
. ‘ aA mine ae aro ose) Se 2 GBS Oe ” : 


“LDAP sow 
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R. 0. Austin 
156K - <p COCRMISEEY, Antenna System - Eotimated Valuation of Four a Sarasota 


"Cablevision, Ltd. Syotems . 


Your request of June 25, 1968 ae “, 
Attached is cost study information as requested covering the CATV systems 


in Ssrasota, Bradenton, Bartow and Lake Wales. ; . 
: ft 


In each case, the only known information was considered to be the number 
o£ customers and the total cable mileage. All additional figures are 
derived from using assumed cittoment costs and combinations based on typical | 


ins tallations ° 


* whe, SEES Syatem (4100 Customers) 160 “ML. total cA (Asoume 75%. ve) 


Er Boe 2a, 


; Docket Hoe ( SEP 


"ESTIMATED WORTH 


.30/70 ecunk- deere cable sate) 


<4 


oe 


Total Cable (160 Mi. @ $1430. 00) : 228,800 


". Total Electronic Equipment (160 Mi. @ 
$1150.00 .* 184,000 


Pole Rental @ 5,50 pole (40 Mi. @ 3 ax 
Ree 00) 7,720 
. . $498,420 


+ Housedrops (4100 @ $19. 00), SND 


, Method | eg Tepper cost eieures derived i GIF as “pasts for qarifé 
: : £iling 1n°1965, also assuming 30/70 trunk dist. ea pane 


oe 


~ a 
“ 


Housedrop(4100 @ $19.00) ; - $77, 900 


» *Total Dist. Plant (112 mi. @ $3004.00) 336,448 


2..." gnotal Trunk Plant (48 mi @ 3268.00) 156,864 


Polo. Rental @ 5.50/pole (40 mi @ $193.00) $57 ra 
2932 


nore "* Includes electronte equipment and cable 


2. Deatentod System (300 Customers) 46 mi. tital CA (Assume 100% aerial) 


: + Meshes man (Weing cost figures {issued at C.E. Conf., aoe and ee 


; Method. "5" 


30/70 txunk - dist. ca. ratio) 


Housedrops (300 @ $19.00) tS 5, 700 

Total Cable (46 mi. @ $1430. 00) . 65,780 

Total Electronic Equipment (46 mi. @- - =~ 
$1150.00) $2,900 


Pole Rental @ GOS (46 mi. @ $193.00) 8,878 
: $1 


33,258 


” 


(Using cost figures derived yi GIF as baste for Tariff = 3 
filing in 1965;" also assuming 30/70 trunk - dist. ca ratio)’. 


Mocsetrops (300 @ $19.00 ress . $15,700 


“Swrotal Diet. Plant (32 mi.-@ $3004.00 96,128 
- €Total Trunk Plant (14 mi. @ $3268.00) 45,752 


PE: 


Polo coca 5. es ee mi, @ gto 00)'__. 8,878 


were 6 eeencet eaten ae Fi! Gevteimanes ete esis Be te semeetree gem wen y mee Morse «ee 
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ee x Bartow System (600 Customers) 53 mi. total CA (Asoume 100% aorial) 


* Method! "A" (Using coot figures issucd at C, Er, Conf. a, and ee 
eerie 30/70 trunk dist. ca. ratis) ; 


. House drops (600 @ $19.00) an $11,400 — 
Total Cable (53 mi. @ $1430. 00) 5 75,790 
- £ Total Electronic Equipment (53 mi. @ $1150.00 60,950 
- : Pole Rental @ 5 50/pole (53 mi. @ Meoe0o) 10,229 
cos $158.369 


: *Bethete wpe "(using cost Prin derived by GIF as basis for Tariff ° = eee 
“ £iling in 1965; also assuming 30/70 trunk dist. ca. ratio) ARS 


“ wousedrops (600 @ $19.00) - $11,400 $ 
‘.*€fotal Dist. Plant (37 mi. @ $3004.00) 111,148" 
*Total Trunk Plant (16 @ $3268.00) 52,288 
” Pole Rental @ 5.50/pole (53 mi. @ $193.00) 10,229 
: j ae . $185,065 


! 2 Note: * Includes electronic equipment and cable 
" Lake Wales System (525 customers) 33 mi. total (66% U6) 


_ Mashed. "A" (Using cost figures issued at C.E. Conf." 1966 and aseuaing 
30/70 trunk-dist. ca ratio) ‘, 


4. How edrops (525 @ $19.00) cate aE SOSO7 Sines 
". Total Cable (33 mi. @ $1430.00) ” 47,190 
Total Electronic Equipment (33 mi. @ 
* $1150.00) " 37,950 
Pole Rental @ 5, eoleetes ~ mi. @ $193: 00) 2.123 
: : . $97,238 238 ° 
“Heshed. "pe Woing cost georces derived by GIF as basis for Torife nee 
:. dn 1965; also assuming 30/70 trunk-dist. ca, ratio). . 


" Housedrops (525 mi. @ $19.00 * $9,975 
- *Total Dist. Plant (23 mi. @ $3004.00) 69,092 
*Total Trunk Plant (10 mi. @ $3268.00) 32,680 - 
* + Pole Rental @ 5.50/pole (11 mi. @ $193.00) 22123 ° 
C - $113,870 870 
Note: * Tncludes electronic equdpment and cable - 


SUMMARY FOR FOUR. sYsTENS 


* METHOD "B" 
a 


ined i> $578,932 
ice, 156,458 * 
185,065 ..» _- 


13,870 © 


P ae 
° et me 
v 


& ELECTRONICS COR 


10017 


to6 care 


ie Ds Rin Bs 
GENERAL TELEPHONE 
. ot hese _ 730 THIRD AVENUE, NEW YORK, N:Y- 
JOHN J. DOUGLAS 5 eens 
EXtCHTIVE WEE PRESIDENT “PARE eae 


. 


f eptember 13, 1968 


_- Sarasota Cablevision 
EC €/o Walter Freedman, Esq. - 
“Freedman, Levy, Kroll & Simonds | 
1730 K Street, N.W. : 
Washington, D. C. 


ae: . 


Gentlemen: 


General Telephone & Electronics Corporation ("Gres") 
proposal to Sarasota Cablevision ("Sarasota") for 
stentially all the assets, free and clear of 
aie liability to Boston First National Bank, of Sarasota: 


“2. GT& is prepared to enter into an agreement 


counsel which will provide for 


makes the following 
the acquisition of sub- 
all liabilities, except the 


: FCC. St 
EX. NO. 
_ Docket Hoof hl? 


PORATION: 


oe 


or a plen of 


* reorganization in form and substance satisfactory to its 
the issuance and delivery 


to Sarasota of 57,000 shares of voting 5.00% Conveftible _ 


Preferred Stock ($50 par value 
the delivery by Sarasota to & 
Gree of substantially all of the assets, fre 
of ‘all Jiebilities, except the liability to 
_ National Bank, of Sarasota. 
", Btock will be convertible into Common 
initially on the basis of .90 of 
Stock for each share of the Conve 
end after June 30, 1977, on the basis 


) 


Stock 
a share of 


of GT&E in exchange for 
wholly owned subsidiary of 


e and clear 
Boston First 


Such Convertible preferred 


of GI& 
GT&£ Common 


rtible Preferred Stock, 
of .76 of a share 


’ of GT8&E Common Stock for each share of Convertible Pre- 


ferred Stock. 


‘(he Convertible Preferred stock would by its terms be 


callable in whole or in part at $55 
4neluding Junc 30, 1977 and at $52. 
after.’ GIé£ has no 

said 57,000 shares of 
aes ve years after the issuance 


Pe Convertible Preferred 


) 


per share until and 
50 per share there- 
present 4ntention of calling eny ‘of 


Stock within 


and delivery of said stock. 
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-.Garasote Cablevision - Ti Se i " "September 13, 1968 
eet, Oo es 2 oe ek es . ous IED malian eaaeh 


** 3, It ds understood that out of “the approximately 40 acre - ~ - 
- :* tract ‘of land owned by Sarasota in Bartow, Florida, the 
10 acres on which the Bartow headend tower and building 
are located will be included among the assets to be 
conveyed pursuant to the eforementioned Plan of re- 
: organization. . 
This proposal is made on the aes that the balance 
sheet and income statements of Sarasota submitted to 
GT& accurately reflect the financial position of 
Sarasota for the periods and as of the dates of such 
financial statements, and that there have been no 
. changes in the financial condition of Sarasota since 
the date of the last such statement other than changes 
in the ordinary course of business, and that no such 
changes individually or in the egercgate have been 
. substantially adverse. . 
If this proposal is accepted, we assume that Serasota’ 5 
Board of Directors and stockholders will take such action 
es might be required by GI&E and will adopt such resolu- © 
- . tion by such votes as may be peer to consummate this 
; vbrensaction. LR a ee ee 


‘If this proposal is Reeeeen ‘by aeetenen ol 1968, 
- &t will ee deemed to RS eos rejected. 


If this proposal is aconrtaan please have the enclosed 
copy of this letter executed on pena of oe and 
return it to me. o 
“>. . Should you have any peuestsons coment ‘this proposal, ten do not hesitate a 
1. “ contact me. : rl . 


* sincerely yours, ‘ a : ‘ 


* GENERAL, TELEPHONE <a CORPORATION 
cas ‘ 'y 


a 


The, above offer is nocapte this 
KIN day of September, 1968 ty 
te. Cablevision | é 


we ee! 


Pew ae Arras ep 


To: 


_ DATE: 


su BJ ECT: 


x C.c. ! 
° HO. : 


“afi 


co a “le-6y 
ey saGT&E SoMMUNICERGSS INC, 


uate a 730 THIRO AVENUE, NEW YORK, N. Me 10017 
W. F. Stewart 
October 18, 1968 
G'TEC Obligation on Sarasota Contruction Projects: 


cy 


We will. accept ond reimburse soe inewrred after 9-13-68 to 
“the projects listed on Som Looth's October 12, 1968 letter to » 
the extent that the charges represent contract labor, contract 
services, company labor other than supervisory end managements i 
end materials purchesed subsequent to 9- 13-68. 


BSANRSORMSL CILEGILIDYY’ ZESEOUY, JEM. 
 2250°OCE RIDE MOAD * 4 TELEPHONE O24-4296 4 “CAMARO 


Ld’. Mr. Walter Freedman 0 
~*-Freedman, Levy, Kroll &-Simonds ¢ 

+,, 1730 K Street Sik a ees 
: * Washington, D. C. 20006 


ro . aS a 


ty 


€ , 


se 


 # ; MERE omener - : 
-_ Re:. Cost of Bradenton Extension In Manatee Coun 
. Se < Q woe mee » ¥ iste! 


SP. Surette oe 


Dear Walter: |e Since snien a me See 


ate . - on. 


©... i 


We now have actual cost figuies for, beilding the five ° 
miles of system in Manatee County terminating at. Hawaiien 
Village and Cas Loma Trailer Parks. The overall cost, 

: exeluding the wiring of the Trailer Parks, will be closer’ 
ea $30,000.00 than $20,000.00 as previously reported, 
t 
! 


This increased cost is due to the fact that we are, . 
building trunk and distribution et a ratio of one to one. 

- Normally, the xatio is one to three or four. By this I 
"+. méan that normally you build three or four times 26, inuch, - 
‘s- Gistribution as you do trunk. However; the Manatee line 

) Will be the primary trunk distribution southward and as 
: ‘there are homes along most of the way we will install 
* distribution simultaneously with the trunk. , 


pons ehe, 


This matter has been explained to Mr. Bishop. He - 
‘understands and concurs that this is the proper way to 
construct. I am writing you as a matter of record. At 
some future date you may wish to Supply. Mx. Bishop..with 
@ copy of this letter so that he may correct his records, 


e . *. o * ot - see re, 


10 CLEAR CHANNELS oF GREAT ENTERTAIRNENT IN YOUR OWN HOME 


. — oy on ST a 
Area ae Ga 


O20 sre ee 


e 


-@, 
“CLOSING MEMORANDUM ' 
~ ny : 


TON tee aN A Gente a 


: , ; ire aah 
Acquisition by GT&E Communications Inc. ("Subsidiary") eae 
& wholly-owned subsidiary of General Telephone & Sa 
Electronics Corporation ("GT8E") of a11 the assets, 
subject to specified liabilities of Sarasota 

Cablevision, Inc. ("Sarasota") in exchange for, - | 
57,000 shares of 5.00% Convertible: wv 

Preferred Stock of GT&E 


“4 


January 8, 1969 


Matters Completed Prior to the Closing re: 
: : 


“go 


Plen and Agreement’ of Reorganization. GT&E and Sarasota executed the Plan 
and Agreement of Reorganization deted as of November 27, 1968 (the "Plan") 


providing for the transfer and conveyance to the Subsidiary of substantially 
all the assets, subject to specified liabilities of Sarasota in exchange for 
57,000 shares of 5.00% Convertible Preferred Stock of GT&E. : 


Action by Boerd dtMrectors of Sexasote. On December 6, 1968 the Directors 


of Sarasota approved the Plan and took other necessary action in connection 
with the transaction set forth therein. } 


Action by Stockholders of Saresote. On December 6, 1968, the Stockholders 
. Of Sarasota approved the Plan and the transfer and conveyance of assets fron 
Sarasote to the Subsidiary as- provided therein. 


Action by Board of Directors of GTZE. On December 5, 1968 the Directors of | 
GT&E authorized the execution of the Plan and took other necessary action in 
connection with the consummation ef the Plan. 4 : 

Pr , 


Action by Board of Directors of GT%E Communications Inc. On January 6, 1969: 


the Directors of GIAE Communications Inc. authorized the acquisition of the 
assets of Sarasota pursuant to the Plan. ee : v 


-2-, 
Ke a = . Ete woe ee . 
6. Iisting of Stock by GT&R. On December +18, 1968 GT&E filed a listing 
"+ Application with the New York Stock Exchange for the listing of 57,000 
shares of its 5.00% Convertible Preferred ‘Stock. Said shares were approved 


for listing on official notice of issuance by the New York Stock Exchange _ 
on January 3, 1969. : . 


On December 18, 1968 GT&E filed Listing Applications with the New York Stock 
Exchange, the Midwest Stock Fxchange and the Pacifie Coast Stock Exchange for 
.',;-, the listing of 51,300 shares of its Common Stock into which the.57,000 shares __ 

‘"" of its 5.00f Convertible Preferred Stock are convertible. Said shares were 
approved for listing on official notice of issuance by the New York Stock 
Exchange on January 3, 1969 and the Midwest Stock Exchange on January 13, 1969 
and by the Pacific Coast Stock Exchange on December 20, 1968. 


‘T- Pre-Closing. Prior to the closing there were reviewed and approved by counsel 
for Sarasota, the Subsidiary and CT&E certified or original counterparts (or 
copies) of orders, resolutions » certificates and other documents in connection 
with the transactions contemplated by the Plan. f amare 


. THE CLOSING 
SSS 


oa 


1. The closing was held at the offices of Freedman, Levy, Kroll & Simonds, 1730 
* K Street, N.W., Washington, D. C. beginning at 11:00 A. M. local time on 
Jenuary 8, 1969. There were present: . 


ce - for Sarasota: . John S. Booth, President to 

; woe Stanley H. Rosensveig: 
“ee Jotn C. Pinkerton, Esq., Secretar: 
¥. Walter Freedman, Esq., Counsel 
Ce ; : . 
‘ " for GI&E Communications Ine.:  ° W. F. Stewart, Vice President and‘ 
é ‘ : B General Manager 
Got *, Lemuel D. Bishop, Controller 
: for GT&E: W. F. Stewart, Agent 


fa 4 Donald P. McCormick, Esq., Counsel 


2. The following transactions took place at the closing, all of which-were con- 

'* sidered as taking place simultaneously, and no delivery, act or payment was 
considered to have taken place until all steps involved in -the closing “had 
deen completed: : i . 


f 


(a) Sarasota delivered to GT&E the certificate required by Section §(2) 
' of the Plan; Foes sale ars ‘e — - 

(b) Counsel for Sarasota delivered his opinion pursuant to Section 5(m) 

‘* of the Plan;. . ee . SE kM Re . 


ee oy 


“ . 


BO diia ee ae 


“= 3- 


. . 
. 


- (ce), Bill. of Sale and Warranty Deeds conveying substantiolly 
all the atsets' of Sarasota to Subs: idiary were delivered to- 
Subsidiary; my ; 


) Subsidiary delivered to Sarasota an ene by which Subsidiary 
agreed: to assume certain specified liabilities of Sarasota; 


Sarasota delivered to GI&E a certificate of good standing from the __ 

.,, Secretary of State of Florida relating to, the valid existence and eee 
good standing of Sarasota; o wet mens ar gat 
GT&E delivered to Sarasota, je ice receipt therefor, certificates "for 
the 57,000 shares of its 5.00) Convertible Preferred Stock inthe names... 
“and denominations requested by Sarasota; 


Sarasota delivered to Subsidiary assignments of its franchises, licenses, 
pole attachzent agreements, leases end other contracts and permits 

necessary to conduct a CATV business in Sarasota's operating territory, 
accompenied by the consents of all the necessary parties; | = 


Pursuant’ to Section 2 of the Plan an Escrow Agreement was executed by 

* Sarasota, GT&E and the Subsidiary, and Sarasota delivered certificates 
for 3,000 sheres of 5.00% Convertible Preferred Stock of GTRE, accompanied 
by the appropriate stock powers; 


Sarasota delivered to the Subsidiary a lease for the er at 2259 Bee e« 
Ridge Road, Sarasota, Florida; 


GI&E delivered to Sarasota an executed copy of the opinion PESEIE oye 
its counsel ‘to the New York Stock Exchange; 


Sarasota delivered to GT8E letters signed by each of the ‘persons who are 
deemed to be “affilietes" of Sarasota as Gerined. by Rule 133 under the 
Securities ae of 1933. 


ee, Action To Be Taken Post-Closing 


“ * 


The Warranty Deeds will be filed for record as soon as possible where necessary. 


: The Escrow Agreement wes executed by Irving Trust Company and ‘the 3,000 shares 
. of 5.00% Convertible Preferred Stock of GI&E were ativan es. to it ene to 
the Escrow Agreement. 


’ 


Requisite action will be taken for the liquidation and dissctution of Seresctas 


Copies of the Certificate of Dissolution of Sarascti., certified by the "Secretary 
of State of pein will be eres te the Subsidiary and to cree 
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Intro-Company Correspondence 


@ Dote 7 ee v.20, 1969 ‘ . 6 = 


’ . 
* 7 o 
To See_below, : Sars : a es Se es 
NAME AND TIT CE Pee MAIL CODE WO. ° 
os = : ° . : ti. 
E._1.. Langley : -. ott : pe icin 
From | WANE AND TITLE: : — By—t At A aC ea RE 


Sr __rem= vole taate-portey Ved @en Cen D — OQ: REN) 
‘ ! AP ithe AO na Cae ae, 


References ee 


OFFICERS 
DEPARTMENT HEADS 
DIVISION MANAGERS 


Our Company has existing agreements with CATV companics permitting” 
them to attach their equipment to our poles for the purpose of 
furnishing a television antenna service. Tae 


Ec Effective immediately, the General Telephone Company of Florida — 
- policy will be to no longer enter into new pole lease agreements 
. JI with any cable television company. s omer. iy 


We will honor the existing pole lease agreements and permit those 
CATV companies to expand their service areas under certain con- 
ditions. . 

These conditions are: é 4 


1. The arca of expansion must fall within the area described 
in the current pole lease agreement. 


2.\yThe expansion must be within the company's franchise area. 


3x, The new area must be reached. by natural extension of the 
existing lines, - 4s : ! 


As in the past, if sthere are any inquiries regarding CATV, refer 


them to the Marketing Supervisor-Special Services in the General * 
Marketing Office. - : . : 


ia 


a) 


+>, 


E. L. Langley - 
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Vice-President - Operations | 
BEST COPY: 
from the origina 


. EX. ro. 
Docket NotI | 


. FOLLOW UP REFER TO 


". duly 3, 1969 “4 


at 


> 


. 


® 


Mr, R. L. Leghorn, President 
Manatce Cablevision, Inc. 

P, O, Box 1546 

Bradenton, Florida 33506 


Doar Mr. Leghorn: 


This will acknowledge receipt of your letter of May 22, 1969, 
and Mr, E, J, Vehnekemp'o letter of June 6, 1969, requesting General 
Tclephone Company of Florida to enter into a pole attachment popecments 
* with Manatec Cablovinion, Ine, : . - - 


In July. 1968, Gener: al rétesove submitted to Menateo 
Cablevision a-form of CATV pole lease agrecment that it was willing 
to entcr into at that time. Your Compeny did not attempt to accept 
the offer made by Gencral Telephono-until May of this year, In the 
interfm, Genoral Tolepkone adopted a new policy with respect to | 
pole attachment agreements. Undor the new policy, General Telephone 
will not enter into pole lease agreements with eny cable television 
compzrny, 


For this rcason, General Telephone Company of Florida. | 
must reject your offor to enter into a LENS pole lease agreement — 
with thio pcomPesy. . 


Nery truly yours, 


Original signeg 
EL Langley 


E. L, Langley: 
_ Vico President - Seer ations 


© etcienteethde Me eta bk ek 
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GENERAL TELEPHONE COMPANY 
OF FLORIDA ents . 
4 610 MORGAN sTAcET 4 AREA CODE 613 | 
TAMPA. FLORIDA 33601 TELEPHONE 224-0118 | 
ny. 


September 30, 1969 


. o- 


| 
Mr. Kenneth M. Leghorn 
President 
Manatee Cablevision Corporation 
3302 - 14th Street West 
Bradenton, Florida 33505 


Dear Mr. Leghorn: 


.J am sure, in view of prior communications between your company and 


mine, that you are aware that General Telephone Company of Florida 
h2s a policy of not extending to CATV operators the right to attach 
cable facilities to its poles. | 

! 
Since that policy was reestablished, no exceptions thereto have been 
made. General Telephone Company of Florida has, however, permitted 
the continuation of arrangements previously made in this regard. 


At this time I have before me your separate requests for pole attachment 
agreements for the communities of Bradenton, and Bradenton Beach, 
Florida, j° 


Bradenton Beach is 


Your request for a pole attachment agreement in| 
hereby rejected consistent with our policy. 
Your request for a pole attachment agreement with our Company for 
the City of Bradenton presents a novel situation in view of the fact 

that there is a CATV operator in that city that has a pole attachment 
agreement with us and the City of Bradenton has Seen fit to grant a © 


franchise. i 


-We have determined that we will extend to your company a pole 


attachment agreement in a form identical to that which we have with 
the other CATV operator in Bradenton. Our proposed agreement in 
this regard is enclosed. If you will return the agreement to us, 


“ together with all requisite supporting documents, e@.g-, & surety 


bond, the agreement will be executed by an officer of General 
paras Company of Florida. j 


. 


ee 


'P.CeCe star? 
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ee 


~" Mr. Kenneth M. Leghorn 
| September 30, 1969 
Page 2 


‘ Ba oo 


You will note that the agreement pertains’tb the City of Bradenton, 

: Florida and "vicinity." I am enclosing for your information in this 
‘regard, a memorandum from our corporate counsel to our Southern 
Division Manager which contains the interpretation which we apply 
to the arca covered by the agreement. This same interpretation 
will be used in the event you do elect to consummate the arrange- 
ment with General Telephone Company of Florida. ; 


Singprely, 


. E. L. Langley 
Vice President | erations 


Enclosures 


‘ 
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" areas contiguous to such boundarics, 


Docket Ho. (SAE 


Sune 10. 1969 * 


W. U, Lathrop. Jr. 


"James W. Ault 


Facilitics Leased - CATV Pole Lease Agreement 


Your memorandum to mo of April 24, 1969 


oes 


Porsycat to your request, Ihave reviewed the CATV Pole J.cuse 
Agreements between the Company and (1) Venice Central Antenna 
Network, Inc.: (2) Sarasota Central Antenna Network, Inc.; and 
(3) Sarasota Cablevision, Ltd, d/b/a Bradenton Cablevision. 


Tao first two contracts cover tho ' City of Venice and Sarasot2 


Courty South Of Osprey" and the "City of Sarasota and Sarasota © 


County above Osnrey," respectively. There is ao contractural 
obligation imposed on the Company to permit attzchments in 
locations other than these. ; 


The contract wita Sarasot2 Cablevision, Ltd, d/b/a Bradeaton 
Cablevision covers the ' City of Bradenton and vicinity’ (emphasis 
supplicd), Whilo the une of the word "vicinity" in the contract 


does present some ambiguity, it docs not, in my opinion, require - 
.the Company to permit attachments in other municipalitics, such - 


as Sarasota, Palmetto, Venice and Lake Wales, to mention only 
a few. Nor would it seem to me that the contract imposes an 
obligation cn the Company to permit ae throughout all 
of Manateo County. i 

| 
In my opiuion, the intent of this language is té impose an obligd- 
tion on the Company to permit attachments only within the 
municipal boundaries of the City of Bradenton — those populated 


th 
ORIGINAL SIGNED BY 
JAMES W. AULT 
IWA 


- JWA:pm 
.cer E, L, Langley 


GEEDINGS 

MR. PIERSON: This deposition 
is being taken pursuant to the Rules and 
Regulations of the Federal Conmunttiontilons 


Commission in Docket No. 18610 and pursuant 


to the notice of taking of depositions filed | 


by Manatee Cablevision Ine. on August 29, 
1969 as amended. 
Thereupon, 
EUGENE L. LANGLEY, 
being first duly sworn to tell the truth, the 
whole truth and nothing but the trath, was 
examined and deposed as followa: . 
DIRECT EXAMINATION ° - 
BY MR. PIERSON: 
Q Will you state your nane for the 
record? 
A Eugene L. Langley, L~a-n-g-l-e-y. 
Q Your home address?! | 
A 304 Glen Ridge Avenue, Tenple Terrace, 
_ Florida. : 


Q What is your position with the Generai 


Telephone Company of Florida? 
ry I'm Vice-President of Opesations. 
Q For the record, I will, occasionally 


- 3 = 
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Not to ny knowledge. 

a To your knowledge, would such employees 
be employed by cATY companies -- perhaps that ig 
not ~- when they are not employed by General Tele- 
Phone of Florida? 

MR. LLOYD: Wait a minute. 
You're talking about moonlighting? 

MR. PIERSON: Yes, 

THE WITNESS: Could I have your 
Question again? I kind of got lost there. 

RQ Mr. Lloyd, I think, phrased it better, 
To your knowledge, do any General Telephone of 
Florida personnel moonlight with CATV companies? 

A Not to ay knowledge, no. 

Q Have any General Telephone of Plorida 
Personnel, in their capacity as employees of 
General Telephone of Florida, performed any ser- 


vices for GTEC outside of the rearrangement of 


A Well, we have exchanged forecasts and 
things of this nature. 


Q What do you mean by "exchanged fore-~ 


| 

| 

| 

| 

General Telephone of Plorida's facilities? | 
| 

| 


casts"? 
A The growth prediction of areas. This 
is Quite common tn our major market group, working 
-7T- 
932 


with other sajor market customers to exchange in- 
formation of this type. 

Q To your knowledge, have any Genera) 
Telephone of Florida personnel anstalled or attaches 
coaxial cable or facilities belonging to GYEC to | 
poles within your operating territory? 

Aa No, there have been none, to my know- 
ledge. 

Q Do General Telephone of Plorida per- 
sonnel, upon request from GTEC, rearrange the 


company's facility on poles designated by GTEC 


for the attachment of their coaxial cable? This 


Question is to your knowledge. 
A Only in those cases where Pole Contact | 

Agreements are in effect. I have no knowledge of 

any specific instances, if that is your question. 

Q Do you know whether or not General 
Telephone would be reimbursed in that instance by 
GTEC for that work? 

A We would be reimbursed in accordance 
with the contract, yes. 

Q Are you familiar with any cccasion in 
which GTEC is not reinbursed? 


A No, I am not. 


Q When a General Telephone of Florida 
= 8 — ; 


6° into this postion unti2 September, 1966. so, 
prior to that, & would not de familiar with the 


details of it or would not have first hand know- 
ledge. 


| 
Q What was GTF's policy toward Pole 


At tachaent Contracts with CATV systems in September 


of 1966? 
A I was told that we granted then. 


‘ 
' 
4 
! 
' 
i 


Q By whom were you so told? 

A You know, I cannot specifically recai) 
it in detail, 

@ Could this have been your predecessor? 

A It could have been but r could not 
specifically recall discussing it with him. On 
Sasuming @ position of that type, we discussed 
many things, and f just cannot specifically recall 
that in detail, 

Q Are you fentiter with the Pole Attach- 
ment Agreenent entered into between General Tele- 
Phone of Floride and Sarasota Central Antenna 
Network, dated September 20, 1966? 

A Yes. I delieve r *pproved that Agree- 
ment. | 

Q I belteve you have a Copy of the Agree- 
ment. Is that your signature on Page 15? 


- i2 = 
OSs 


A Yes, it is. : 

} Do you have any recollection as to the 
actual drafting of that Agreement, specifically 
@s to why the "X's" were placed on the firet page? 

A No, I have -- f£ can't recall any reason 
for that. 

Q Do you recall who would have negotiated 


this Agreement directly with SCAN? 


| 
| 
| 
| 


a It would have been someone in our 
Marketing Department. Whether it was @ Marketing 
Director or his representative, I'm not sure. | 

8 Do you recall having received a General | 
Telephone intra-company correspondence reno from 
D. RH. Center, dated Septembder 22nd, 1966, subject 
"CATV Sales Contact Report, SCAN Inc.," a copy 
shown @s having been sent to you? 7 

mR. LLOYBt Do you recall that 

Gocument, Nr. Langley? : 

A Ho, I do not specifically recall — 

Q Would you have been asked to comment 
OR & memorandum such as this? ) 

A I don't believe that I would, I've 
got, to refresh my memory, read it in detail. The 
subject appears to be "Sales Contact mepone *. Ho, 
I don't believe I was askeé to comment on it. 

- 13 - 
53% 


Q What other CATV Pole Attachment Agree- 


ments have you executed? 


! 
| 
| 
| 
| 


A To the best of my memory, the Comaunity . 
Antenna Company in Lakeland -- I believe I'm correct 
on that company's name -- I'm not exactly sure -- 
the one you just mentioned, Sarasota -- SCAN -~ 
Venice -- VCAN, as we refer to it, and I believe 
it was the Bradenton Television Company. That's 
all ZY can recall. 

Q I have a copy of a CATV Pole Lease 
Agreement, dated June 7, 1967, between GTP and 


Sarasota Cablevision, doing business as Bradenton 


Cablevision, which contains your signature. Did 
you have any contact with Mr. John &. Booth or his 
representatives prior to the execution of this 
Agreement? 


A No sir, I did not. 


Q Do you know what person in the company 
discussed this Agreement with Mr. Booth? 

A No, I would not know the individual 
specifically. I would assume it was Hal Hughes 
of the Marketing Departzent. 


Q Did you discuss with any personnel in 
your own Company the geographic area that this 
Agreenent was intended to cover? 

- 14 - 
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Q When was the last time that you had 
any conversation with Mr. Stewart? | 

A You know, I cannot remember. As I re- 
call, one time in a trip to New York, t met him an 
the elevator and spoke to hia but I don't reeail 


ezactly what date that was. It's been some time 


ago. 


Q Approximately a year ago or @ year and | 


@ half, two years? Can you pin it down to the time 
at ali? i 
A I would say it was over a year ago. 
Q Did you at any time discuss with Mr. 
Stewart GTEC'’s plens for CATV in Manatee County 
or the City of Bradenton? : 
A Mo, we did not. 
Q Have you ever discussed such a subject 
with any personnel connected with orEc? 
A Ho, I have not. | 
@ Have you discussed any plans or aspir- 
ations by GTEC for CATY activity in that area with 
any representatives of the Service Corporation? 
MR. LLOYD: This is manatee 
County and Bradenton we're talking about? 
MR. PYERSON: Yes. : 
A The only discussion I recall at that 


o 27 - 
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| 
| 


time was when we turned down a request for pole 
attachments. 
Q And you discussed that with the repre- 
sentatives of the Service Corporation? 
A I believe I informed Mr. Gage that we 
were not going to approve it, yes. 
Q Do you know Mr. Lyle Abbott? 
7 The n@me is familiar. I do not know 
the gentleman, 
MR. PIERSON: Wr. Lioyd, do you 
know his capacity with GPEC? 
MR. LLOYD: No. Do you, George? 
MR. SCHERTZER: He's Marketing 
Director. 


Q Does that refresh your recollection at 


A Bo. 

Q Do you have any knowledge or did you 
receive any report from your personnel Concerning 
a trip by Mr. Abbott to Tampa, Florida on June 14 
or ~~ I'm sorry -- on May 14 to 16, 1968? 

A I @o not recall of any, no. 

Q I have in ay hand a semorandan to Mr. 


Wenton F. Stewart or Mr. Abbott with regerd to that 


trip. The memorandum is dated June 14, 1966. rt 


- 18 - 


states that, "On May 14 to 16 I traveled to Taupa, 
Florida to meet with a Florida Company Narketing 
Department personnel.” Would you have any know- 
ledge as to what personnel Mr. Abbott may have aet 
with or was likely to have met with? | 
MR. AULT: What was the date? 
MR. LIOYD: The date of the memo. 
PIERSON: June 14. 
AULT: ‘What year? 
PIERSON: 1968. [It says, 

"frip Report, Florida”. . 

A I could only assume that some of our 
pajor account personnel working in those areas. 
The individual, no, I ean't -- 

Q Who would these indivi duels have been 
during that tise? 

MR. LLOYD: Do yca vent to know 
who went on the trip with him? 
MR. PIERSON: Who went on the 
trip with hin. 
LIOYD: WSs it Hal Hughes, 


AULT: Yes, Hal Hughes. 


Q What is Hal Hughes’ position with 
General, Telephone of Florida? 
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probably seen it, yes. 

Q You believe you received it in your 
capacity as Plant Direstor? 

A Yes. 

Q- Is your recollection refreshed as to 
whether or not you did receive that document? 

A I remember the subject. To say I 
specifically remember this document, no, I cannot; 
bat X'm sure it probably crossed my desk. 

Q- Mr. Langley, I have a General Telephone 


of Florida intra-company correspondence, dated 


January 20, 1969 from your office to the Officers, 


Department Heads and Division Managers, subject, 
"Facility Lease Policy of CATV”. Are you familiar 
with this document? 

A Yes, I aa. 

Q fo the best of your knowledge, when was 
@ decision wade that its reflected in this memoran- 
dap? 

A Well, as X stated previously, we were 
reviewing our position in the summer of '68, [I 
beizeve that we had turned down a contract &round 
September of '68 or thereabouts. So, the policy 
would have been in effect two or three months prior 


to this date. 


Q Was there any wemorandum announce ing 
this policy circulated among the GTF personnel 
prior to January 20, 1969? : 

A Mo, I know of none. 


Did Mr. Learey approve this change? 


Q 
A Yes, I discussed it with hie. 
Q 


Were you the one or did you recommend 

to Mr. Learey the change be made? 

A Yes, it was my recommendation. 

Q With whom on your staff did you consalt 
prior to making the recommendation? 

A My Marketing Director, my Chief Engineer. 

Q When was your last consultation with 
them prior to the change in the policy? 

A I'm not sure I understand your Question} 


When was wy last consultation with them before this 


letter or before -- 

Q (Interrupting) Before you made the 
recommendation to Mr. Learey. 

A Ita sorry, I just cannot give you & 
gate on that. I don't know. 

Q Do you know the last day you discussed 
this pol1ey with Mr. Learey in which ve approved 
your recommendation? 

A Ho. I would Assume it would date back 
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to when we turned down those prior pole contact 
requests in September or thereabouts. 

Q Do you recall etating to any personnel 
with GIF, prior to January 20, that there had been 
a change in the policy? 

A Yes, I stated to our Marketing Director) 

Q Can you explain the statement in the 
second sentence, that, “Effective immediately, 
General Telephone Company of Florida's policy will 
be to no longer enter the new Pole Lease Agree- 
ments"? 


A Well, the purpose of the letter -- at 


the beginning, it had been called to my attention 


that some of our people in the fielé might not be 
aware of our changed policy and might be contacted 
by companies, and we aight imply that we would 
grant Pole Contact Agreements. 

Our Marketing Director showed me a 
publication in one of the newspapers where other 
Compantes had made an announcement in this regard, 
and I told him I thought, perhaps, we should do 
the same thing so there would be no ehance of any 
of our people in the field not being aware that we 
had changed our policy. 

Now, specifically why it was stated, 
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"Effective immediately,” I could not tell you. 
It’s more or less common, sometimes, to use the 
word “effective now,” or "effective immediately". 

Q Did you, yourself, to the best of your 
recollection, draft the language that is contained 
in this annocancement ? 

A No, I did not draft it. 

Q Do you know who did draft the anrounce- | 
nent? | 

A I delieve it was ay Marketing Director 
or someone on his staff, I'm not sure just who. 

Q Bo you recall whether or not you gave 
him a meaorandum, which conteined the essence of 
what you wanted to state? 

A I don't recall of any memorandum. I 
reoall discussing it with him in detail. 


Q Did you read this memorandum, &s set 


forth here, prior to signing it? 


A Yes, I did. 

Q Besides Mr. Learey, can you name the 
individual who, prior to January 20, you informed 
that there was a new CATV pole attachment policy? 

A Mr. White, our Marketing Director, &r. 
Lyons, our Chief Engineer, Mr. Ault, our Company 
attorney. | 
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Q You do not recall the date of those 
conversations? 

A Ho, but it would have been in late 
summer or early fall, in that time perfod. 

Q At the time this memorandum was re- 
leased, do you recall whether or not you knew what : 
Pole Attachment Agreements were then in existence? 

A Yes, I believe I knew, sure. 

Q Subsequent to January 20, 1969, did 
any of those CATV operators request that their 
existing Agreement be expanded or that they be 


permitted to expand their service areas? 


A I cannot recall of any. There may have 


been but I don't recall of any. 
Q Directing your attention to three 


conditions stated in that memorandum -- condition 


three states, “The new area must be reached by 


natural extension of the existing lines.* Can you 
give a definition of what you intended by "natural | 
extension"? 

A Well, I thought this was reasonabiy 
clear. My discussion to our Marketing Director 
was a continuation of existing lines, where it is 
@ continu&l operation, natural extension. 


Q Are you familiar with the contacts that 
334: 


your Company has had or had in 1968 and '69 with 
Manatee Cablevision Inc. with reference to Pole 
attachment contacts? : 

A Specifically, no. I know there have 
been some but all of the contacts, no, I have no 
way of knowing @11 of the contacts that have been | 
nade. | 

@ Are you familiar with -- strike that : 
Question. Did you have any conversation or corres- 


pondence with representatives of the Manatee Cable- 


a Ho, X do not recall of any contacts 
with any Aanatee Cablevision personnel. 

g Do you recall discussing it with Mr. 
Cc. R. Bothman contacts he may have with Manatee 


Cablevision personnel? 


vision in Jaly of 1968? ; | 
| 
| 
| 
| 


A Wo, Ido not recali. 

Q Bo you recal} seeing, prior to his 
sending it out, a letter, which, unfortunately, I 
don't have a copy of immediately, dated late Jaly 
1966, addressed to Mr. Vehnekanp? 

MR, LLOYD: ‘The question is, 

"Do you recall a letter"? 

A No, I do not recall ailetter. I be- 
lieve that Gate is correct. I was Plant Director 
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at that time if that date is correct. 


Q You would have been Vice-President at 
that time. This ts July 20, 1968. 
MR. LLOYD: You said ‘66. 
MR. PIERSON: I meant ‘68, 
Q You were Vice-President? 
A Oh, yea, I was Vice-President then but 
I was trying to recall the documents you have re- 
ference to and I do not recall them. Perhaps if 
you could give me the subject or -- 
Q Dia you Aiscuss with Mr. Bothman or 
with any other General Telephone personnel the 


negotiations or execution of a Pole Attachment 


A Yes, IY believe I Giscussed it with our 


| 
Contract with Manatee Cablevision in July of 1968? | 
| 


Marketing Director about that time. 
Q Are you familiar with the letter, datea| 

July 3, 19697 A copy I have states that the ori- 

ginal w&s signed by you, addressed to Mr. RB. bL. 

Leghorn. I'm handing you & copy of the letter. 
A Yes, I recall this letter. 


Q From what souree did you receive the 


information sontained in the second paragraph? 
A From our Marketing Director. 
Q What was that gentleman's name? 
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A Norm White. 
Q Prior to consulting with wr. White, 
“you have any independent recollection of the facts 
set forth in the second paragraph? | 

A Wo, I do not recall of noe 

Q I'm handing you @ letter, pieces of 
eich fa mot signed, from Mr. &. &. Vennewars , 
detec Saly 20, 1968, addressed to Rr- Botnoar. 
Do you recall ever receiving & Copy of that letter? 

A No, I have no recollection of receiving 
a copy of it or ever seeing it. 

Q Tis letter refers to & conversation 
Mr. Vehnekaap had with Mr. Boatman and wr. Avant, 
referring or stating that, at aie tise Kr. Vehne- 
kamp had the diseussion with Mr. Bothaan and it. 
Avant, they left with him a copy of an Agreenent 
to ve completed by Manatee Cablevision. 

Do you have any recollestion of neeting 

fir. Yehrexapp with Wr. Bothnen ani Mr. Avant 

A fo, f nave m réecttection. 

Q Did yor ever execute & Pole Attachaent 
Agreement dated July 1968 between General Telephone, 


and Manatee Cabdlevision? 


A No, I have no recollection of it. 


Did you, Ors to the best of your know 


ledge, any General Telephone personnel, subsequent 
to July 20, 1968, contact principals of Spencer- 
Kennedy Laboratories? 

A I'a not familiar with the Spencer- 
Kennedy Laboratories, s0, I would not know. 

Q Would Nr. Bothman or some other in- 
dividual in General Telephone have the authority 
to have stated to Manatee Cablevision that General 
Telephone of Florid@ was willing to enter a Pole 
Attachment Agreement with then? 


A At what time period? 


July of 1968. 
A No, I do not believe, at that time, 
they would have had that authority because we were 


reevaluating our total position at thet time. 


Q Do you kmow of any memoranda, letters 
or other written statements that woald {ndicate 
thet itn July of 1968 you were reevaluating that 


position? 


A Well, there should be some correspon- 
dence from the -- I believe it was Charlotte Cable- 
Vision -~ a Mr. Ewing, I believe, had requested an 
attachment. If uy memory serves me correctly, it 


was during that time period that we had cause to 


reevaluate and it was in the time period we're talk 
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from the original | 


Q I cannot give you the exact agate. It's 
my memory, from the documents that were produced by 
your Company, that those documents referred to 
September of 1968. 

MR. LLOYD: ‘That's yaar recollee- 
tion, : 

Q To the best of your oe Mr. 
Langley, when were you first aware that GTEC w 
interested in eegquiring the CATV systens owned by 
Mr. John 8. Booth? 


| 
| 
| 
| 
| 


MR. LIOYD: That is not precise. 
With an answer to a Question like that, you 
C@an e@sily come ap with a negative predicate. 
Are you referring to the CATY systen in the 
Bradenton area? Is that what you have in 
eind? 

MR. PYERSON: Well, I refer 
specifically to sarasota Cablevision, which 


I think was limited at one tine and, I think, 
became Sarasota Cablevision Inc. ana Breden- 
ton Cablevision. 

Q Do you recall when you first decane 


Sware that GTEC was interested in purchasing those 


systeas? 


A No sir. I would only be guessing. 


occurred at that time. 


MR. PIERSON: That’s all I have 


I cannot relate it to eny specific thing that | 


for the time being. 


MR. LLOYD: What does that mean? | 
NR. PIERSON: That means, unless 
you object, I might want to come back and 
ask additional questions. 
CROSS EXAMINATION 
BY MR. WHOLL: C 
Q Let me clarify one matter that was 
raised during Mr. Pierson'’s questioning. I believe| 
you stated, Mr. Langley, that you had spoken to 
George Gage respecting your dental of a Pole 
Attachment Agreement. Who made that request? 
Which CATV system made that request? 
A As I recall, it was a request from 
GTEC to our local Division Engineer in the Sara- 


sot® area, and we had denied it. So, I ealied Mr. 


Gage to let him know. 

Q Were most of the CATV Pole Lease Agree- 
ments thet were entered, while you were Operati ng 
Vice-President, standardized agreeszents? 


MR. LLOYD: What do you mean by 


"standardized"? 
MR. WHOLL: Did they contain 
relatively the same regulations? 
MR. LLOYD: We'll give you copies 
of all of these. : 
a I believe they were. fr don't know of 
any exceptions, if this is what -- 
MR. WHOLL: If you will, Mr. 
Lloyd, c&an you and Mr. Langley get & Copy of | 
the CATV Pole Lease Agreenent thet had been 
entered into with SCAN, dated 9-20-6627 
Q Mr, Langley, can you take &@ look at 
the article on Page -- Article 2, numbered Para- 
graph 4, and read through that, please. Are you 
aware, Mr. Langley, of the reason underly ing the 


limitations on the scope of the agreenent contained 


| 
| 
| 


in that numbered Paragraph 47 : 
MR. LLOYD: The question is, 


do you know why that was put in there. 

A -_—*Hot specifically. Broadly, yes. It 
was & request from cary companies and this wis 
the transmission that they developed and used. 
That is about the limit of my knowledge. 

Q Well, your Pole Attachment Agreement, 
would that enable, as you understand it, a CATV 
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MR. LLOYD: In what sense? 


MR. WHOLL: In providing the 
$ same services. 
‘ A Well, certainly, if they are providing 


s the same services ag the Telephone Company, I 


6 would have to assume that they are in competition. 
7 I'm not sure I clearly understand 811 of the ser- 
t 8 vices that you have in mind. 
: Q Well, would it be conceivable, for 
0 exaaple, for a CATV system to construct its own | 


central office whereby it could provide switch 


12 communication facilities? 
18 MR. LLOYD: I object. Come on, 
we Ed. Why [111 this deposition with specala- 


we tion? 


entirely speculation. That day may come 


i 
| 
is MR. WHOLL: I don’t think it's 
| 
very soon. 


13 MR. LLOYD: Don't answer the 


20 question. 


21 g Now, did there come a point in time 


that you were informed that Bradenton Cablevision 


wes desirous of assigning its existing pole contact 


rights that it had with GTF to GTEC? 


a © 8 BRB 


Could you repeat 


that for me just a moment, 

{The question was read 
back by the Reporter.) 

A I assume your question is was I in- 
formed of their desires of assigning it to GTEC, 
and I cannot recall of any specific communication 
to me indicating that they so desired. 

Q are you aware, Mr. Langley, that the 
terms of the CATV Pole Lease Agreement provides 
that no assignment of the rights under that Aeaccs 
ment can be assigned without the consent of the 
Telephone Company? 

A Yes, I'm aware of that, 

Q And did you at any point in time or 
anyone working under you consent to the assignment 
of those rights from Bradenton Cablevision to GTEC? 

A Y would assume our Marketing Director 
or Chief Engineer did. I dott know. 

Q This was not your personal -= — 

A (Interrupting) Wo, I do not recail of 
any specific request toe mé, would I grant it or 
did Y grant it. ae : 


Q Was this assignment contrary to the 


policy that you had et that time against Pole Con- 


tact Agreements? 
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A No, I don't believe it was inconsistent 
with it. Once a@ company is on our poles, because 
the company changes ownership, I don't belteve that 
would be justification for us to ask them to take 
the facility down and get off of the poles. | 


Q It would be within your perogative to 


deny your consent to that assignment if you had so 


desired? 

MR. LLOYD: That is a legal ques- 
tion. Don't @nswer it. 

Q Without your consent, would GTEC today 
be able to provide CATV service in Bradenton? 

MR. LLOYD: If you know. 

A Without my consent? 
Q Without the consent of the Telephone 
Company. 

MR. LLOYD: Whre? - 

MR. WHOLL: In Bradenton. 

MR. LLOYD: TI object. We're 
litigating on Manatee County. 

MR. PIERSON: That's within the 
scope of the stipulation on the scope of the 
deposition. 

MR. LLOYD: Go ahead and ansver, 
if you know the answer, 
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BEST COPY 
from the origin. 


THE WITNESS: Could you repeat 
the question? 
MR. LLOYD: Couki GTEC operate 

in Bradenton -- without what? 

Q Had you not given -- had the Company 
not given consent to the assignment of those rights 
would GTEC be able to operate today in Bradenton 
or Manatee County? 

A I don't believe Z would be in Position 
to know what GTEC might do under those circum- 


stances, i 

Q At least not using General Telephone 
of Florida's poles -- 

A (Interrupting) I belteve that's what 
the Pole Lease Agreement stipulates. 


Q Just so I'm clear on this, would your 


Marketing Director have the authority to consent 


to such an assignment of pole attachment rights? 


A Where @ company is changing its name 
and there is a continuation of @n Agreement that 
is in effect, yes. , 

Q° Bo your knowledge, in any situation 
where GTEC is attached to Florida Power and Light 
poles, has GT? tolerated a temporary violation of 
its own space? 
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PROCEEDINGS 
MR. PIERSON: This deposition 
4g being taken pursuant to the Rules and 


Regulations of the Federai Communications 


Commission in Docket No. 18610 and pursuant 
to the Notice of Taking of Depositions filed 
by Manatee Cablevision Inc. on August 295 
1969 as amended. 
Thereupon, 
NORMAN A. WHITE, 
being first duly sworn to tell the truth, the 
whole truth and nothing but the reaches 
examined and deposed as follows: 
DIRECT EXAMINATION 
BY MR. DOWD: 


Q Would you state your name for te 
record, please? 


A Norman A, White. 


Q Are you an employee of General Telephone 
of Florida? 

A Yes, Marketing Director. 

Q How long have you held that position? 

A Two years. 


Q prior to that time, did you hold any 


position with General Telephone of Florida? 


3 - 
wy 
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wag prior to that contact, 
MR. LLOYD: No. It was after 
that. 
Q It wouldn't have been logical that he 
was asking you for a feasibility study after he had 
signed the contract, would it? 


No. 


Q Well, now, what knowledge do you have 


@t the present time as to the negotiations that 
-yeré carried on between Mr. Booth and GTEC with 
reference to the acquisition of his interest? 

mae AS Beyond that survey, nothing. 

Q Were you ever requested to formalize 
"or agree to the assignment of the Pole Attachment 
Agreement, which was held by Mr. Booth's companies 
and to approve the acquisition of that contract by 
GTEC? 

A To my knowledge, the contract still 
exists under the name of the Booth Enterprises. 

I'm not aware of the name. : 

Q Would you answer the question. I asked 
you, were you ever requested to agree to the assign 
ment of that contract to GTEC. Is your answer no? | 

A ) 
MR. WHOLL: No, your answer is 
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not no, 

A The answer is no. 

Q The answer is no? You were never 
asked to agree to the assignment or the assumption 
of that contract by GTEC? 

A X dont recall that I was. 

Q In your capacity as Marketing Director, 
are you responsible for keeping track of: any use 
that might be made of the factiities of the General 
Telephone of Florida poles without contract 
ATRSEOnS In other words, &re you respoysible for 
keeping track of whether any use is being made 
without the Marketing Division having secured an 
appropriate contract? ¥ 

A Yes, I'm responsible, 

Q And have you in that capacity and pur- 
suant to those responsibilities ever made any re~ 
port to your superior that any CATV operator is 
using poles of General Telephone of Florida with- 
out an appropriate contract? 

A Yes. 


Q And in what instances have those been? 


A I c@n recall a fellow by the name of 


Huntsman in Lake Wales, I believe, who had ex- 
ceeded the number of poles on the Contract, which 


2, 
) 


was 100 pole 8. 

Q Is that the only one which you have a 
recollection of? 

A Yes, it is. 

Q Would you, in your capacity as Market~ 
ing Director, consider that utilization by GTEC. 
of a General Telephone of Florida pole, without a 
specific Soneraeee would be an unauthorized ase? 

A Absolutely. : : 

Q- Rave you at any time so advised the . 
Company of any use by GTEC of a General Telephone 
of Florida pole, which was not subject to @ contrac 
between your Company and GTEC? | 5 
} A I can recall a discussion with the 


Operating Vice-President to the effect thet r 


didn't believe we had a contract with GTEC, as I 


recall, 

} Would you be a little more definite? 
XI mean, I get a little lost here with -- is Mr. 
Langley the Operating Vice-President to whom you 
have your reference? 

A Yes. 

Q And aia you inform him or did he in- 
form you of thie situation? miate Sa 

A fdontt recall the circamstances under 
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which 4t came up. 

Q You don't recall the circumstances 
ender which £t came up? 

MR. LLOYD: I think he was trying! © 
to go ahead with the answer to the question 
before you cut hin off. 

Q Alright, proceed. 

A I just recall that we had a aiscdveron- 
I don't recall the circumstances, 

Q- What was the nature of the discussion? 

A That GTEC had bought out the Booth 
Enterprises and the question was &@pproached as to 
the Contract, whether or not to change the name, 

g What was the result of that discussion? 

“UR That it should be looked into and a _ 
decision made, 

Q Dia you look into it? 

A Yes. A meeting was held between the 
Operating Vice-President and ourvat torney to dis- 
cuss this matter, 

Q Well, didn't you just testify just a 
little while ago, that as far as you mew, the 


Contract was still under the name of Mr. Booth or 


the name of his company? 
A I believe it is. 
: = 27 -.. 
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So, no change was made insofar as you 


Not to my knowledge. 

Now, 1s this the only discussion that 
you've ever had with Mr. Langley with reference to 
the use by GTEC of telephone poles owned by General 
Telephone of Florida? 3 

A Ir recall & discussion over some poles 
in Bradenton, I believe, that are unauthorized, 
and the question was approached and, to my know- 

- ledge, still pending. 
g When w&s this question approached? 
MR. LLOYD: Had you finished 
your previous answer to the previous ques-~ 
tion, Mr. Bothmann? 


THE WITNESS: Yes. 


MR. PIERSON: I don't believe 


there is a pending question. 
MR. DOWD: Mr. Pierson, if you 
will excuse me, there is a pending question, 
_%8E WITNESS: Yes, there is. 


(The question was read 
back by the Reporter. } 


: 
- 


A Z wonld say about two months a0. 
a) And as far as you know; there's been 
Ree - 28 - . 
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phone Company was economically anattractive to 
them as compared to Pole-Line Attachment: Agree~ 
nents? 

A I have not, personally. It's bema 
Gebate, as I understand it, for my people that 
have made contacts. : 

Q Did you at any time attempt to market. 
CATV distribution facilities to Manatee Cable~ 
vision? 

A Not to my knowledge. 

g Why not? J 

A ZI don't know. 

MR. WHOLL: I have no further 
qaes tions. 
BY MR. WEINER: 

@ With respect to Pole Attachment Agree- 
ments between Bradenton Cablevision and General 
Telephone of Florida, do you know whether that - 
Agreement was limited to the geographical territory 
of Bradenton? . 

A No, I don?t. 

Q Who would have the authority to grant 


an extension of a Pole Attachment Agreement between 


your Company and an independent CATV operator into 


- new &reas? 
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The Operating Vice-President. 
MR. WEINER: That's alt. 
REDIRECT EXAMINATION : 
BY MR. DOWD: 


Q Mr. White, much of this that took 


Place happened prior to the time you came to 
General of Florida but was under your Department 
under Mr. LeMaster and, uniess counsel has some 

objection, I will state the predicate. 
| Are you aware of the fact EA well, 
I'll ask the question -- are you aware of the tact 
that GTEC made an application for @ CATV franchise 
at Venice, Florida? 

A No, I am not. 

MR. DOWD: Would you be willing 
to stipulate, Dave, that Generai of Florida 
made a feasibility study with reference to 
Venice, Florida, that then, subsequent to 
the organization of GTEC, that it was decided 
that GTEC would have to apply. for a franchise 
that they did file a franchise application, 
and that that franchise was denied and the 
franchise was granted to another company: 
in which a Mr. Hall was the principal. 

3 "MR. LLOYD: Subject to verifi- 
on 46 re 


cation ~-- if those are the facts, I'll cer- 
tainly stipulate. : 

I cantt possibly keep ap with 
Tommy when he starts putting a stipulation 
together. Ail I can say is, when I read 
the transcript, Itll check it. 

(A discussion ensued 
off the record.) 

MR. DOWD: While =A were off the 
record, Mr. Lloyd had an opportunity to | 
glance, 1f not thoroughly examine, a series 
of documents in the summer or early fall of 
1965, which would indicate that a feasibility 
study was made sometime prior to July, 1965 


by General of Florida, and that that feas- 


ibility study was then turned over to GTEC, 
that GTEC made an application tor a CATV 
franchise in Venice, and that that franchise 
was, in fact, awarded to another company. 

Is that the cmceae Mr. Lloyd? 

MR. LLOYD: It appears to be oe 
from the documents you showed me, Mr. Dowd. 
Q Now, when you arrived, or during the 


time that your were here as Marketing Director, do 


you recall any questions with reference to a Rie 
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Attachment Agreement on behalf of the Venice 
Central Antenna Network and @ Mr, Hall, specifi- 
cally? 

‘A Not specifically. 

Q Well, in order to refresh your recollec 
tion, I would show you @ handwritten note by Mrs 
Petelle, which would indicate that, on November 20, 
. 1968 Mr. Petelle was contacted by Mr. Hal with 
reference to the Pole Attachment Agrpenent. 

Would you read that so that B atene 
. @8k you to see if your recollection is refreshed? 
Have you had an opportunity <6 read it? 

A Yes. . : 

Q Having examined that memorandum, do 
you now recall the discussions with or the dis- 
cussion with reference to the availability of a. 
Pole Attachment Agreement to Venice? 

A Yes, 

Q . Is it true that in -~ on or about 
November 1968 that Mr. Petelle had advised Mr. 
Halli, because he had not furnished a Sirety Agree- 
ment, thatthe Pole Attachment Contract,: which haa 
previously been executed by Kr. Langley, was not 
effective? 


A That's correct. 
. eS 
Pa 


Q And is it also true that Mr. Petelle 
indicated to you that Mr. Hall was not satisfied 
with this decision and that he would pursue this 
with his attorney? 

A That's correct. 

Q And subsequently, then, on behalf of 


the Company, it was agreed with Mr. Hall or his 


attorney that, if he, in fact, did furnish the 


Surety Bond, that you would honor the Pole Attach- 
ment Agreement? a 
A I belteve that's correct. 
Q- The Company having advised Mr, Halz of 
the -- that-the contract was not effective, then 
having been contacted by his attorney on January 
6, 1969, you advised Mr. Hall that, if he got the 
Surety Agreement, you would permit the -- you would 
honor the Pole Attachment Agreement, is that true? 
A That's correct. 
Q Now, this letter of January 6, '69, 
was subsequent to:the time that it was decided 
that no other Pole Attachment Agreements would be 
made, is that not true? _ 
4 Yes. 
Q Was Mr. Bothmann in your -~- subject to 
your supervision in 1967? 
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The deposition, upon oral examination, of E. 
TERRY CHRISTIANSEN, taken on the 2nd day of October, 
1969, at Manatee Cablevision, Inc., Bradenton, Florida, 


beginning at 9:45 o'clock a.m., before Richard H. Lee, 


Jr., Notary Public, State of Florida at Large. 


Thereupon the said 


E. TERRY CHRISTIANSEN, 


being first duly sworn to testify the truth, the whole 


truth, and nothing but the truth, was examined and de- 
posed as follows: .) 
EXAMINATION 2 


BY MR. DELL: | 
Q Would you state your name and address? | 
A E. Terry Christiansen, 4359 Montclair Circle, | 
Mobile, Alabama. : | 
Q Do you have any interest in or isonnectton with | 


Manatee Cablevision at the present time? 


A No, I don't. 
Q When did you cease having any interest or con- 


20 | nection with Manatee Cablevision? 


Q Yes. 


A Actually, at the time that we sold Manatee 


1|| Cablevision to Richard Leghorn. 


| 
| 
| 
| 
A Directly? : : 
_ 
| 


Q Which was in May, 19692 
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At which time? 


A That's a -- that's a real touchy situation. 


| 
| 
In this period of time prior to April, 1968. 
| 
| 


As far as we are concerned, yes, and I believe there's. 


|; correspondence to substantiate that, as far as SKL com- 


ing in on a 51-49 basis and operating the system, or con- 


structing the system. 


Q And was not the fear that Manatee Cablevision 
had was that Mr.’ Vehnekamp had expressed his opinion 
1 that construction was not being undertaken very well; 
| there was a danger that the franchise might be lost, or 


that another system might have been awarded a franchise? 


A I wouldn't verify to that. 

Q During your tenure with Manatee Cablevision, 
: | Was a tower ever completed? 
A You mean during the time, say, from '67 to the 
} first part of '69? 


Q That's right. 


A No, it wasn't. 

Q What precluded the construction of the tower 

i during that almost two-year period? 

| A You mean what stopped us? 

Q Yes. 

A Well, basically, during that time there wasn't 


l any construction, theoretically, going on. We were 
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20 


i 


trying to get the financing. The tower hed already been 
paid for, plus the property. The footings and everythin 
else had been put in, but the contract with the tower 
company to erect the tower had not been done yet. 

Q You can't very well supply signals to sub- 
scribers without a head. end, can: you? : : 
| A I have seen it done before; not many sub= 
scribers, though. | | : 

Q@ Not many? 

A No. es 

Q Now, did Manatee Cablevision ever contact the 
Jerrold Corporation with respect to the financing of the 


system or the construction of the system? 


A ‘Those being offices of Manatee, I would say 


@ And I take it that a commitment wes received 
from Jerrold Corporation? 

A Yes,. sir. 

Q " And was this for financing and/or construction, 
or both?. 


MR. PIERSON: I think the witness -- 


\ ' : 
It wasn't a commitment. It was a letter of 


23|| intent. 


24 


Q And that letter of intent stated what, if you 


25|| recall? 


Li 
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A Actually, if he looks at it from that point of | 


view, we had invoices into SKL for approximately $15,000 


3|| worth of construction, and <-- it was over fifteen; 


| $17,000 worth of cable put in here, which would more 
than cover, according to the statement here, cable and 
construction services equal to 20 percent, 

Q | Well, as you recall, was it the obligation of 
Cisco Construction Company to furnish 20 percent of the 
contract amount, which, I take it, was $137,000, irre- 
spective of what Spencer Kennedy Laboratories was going 
to pnordes ) 

A It's my understanding here, again, in this 


triangle, that Cisco Construction would do the construc- 


4 tion of the system for X number of dollars =-- I believe 


5} would be retained by SKL, instead of being sent to Cisco 


it was 37, 38,000; somewheres in that neighborhood -- 
out of which the down payment, this 20 percent of the 


f total contract price that Patterson talks about here, 


, Construction. 


Q Did you have, as of the date May 21, 1968, a 


| construction schedule that you had hoped to follow in- 


li Manatee County? 
A I believe there was one, yes. 


Q And were you behind, up to or ahead of that 


i; 25) schedule? 
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A In May, I would -- again, not having the docu- 
ment in front of me and seeing what the actual schedule 
was, I would assume that we were possibly behind it. 


Q And what was the cause for the delay in meet~ 


ing your construction commitment, or your construction 


plans? 


A I guess you would have to say lack of cable. 


Q And, again, you maintain that this lack of 
cable is due to what, failure of SKL to provide the 
cable, or the failure of Cisco, Inc., to provide the 


cable? 


A I would have to go the failure of Cisco, Inc., 
or Southeastern and/or Manatee. 

Q Now, as of May, 1968, to your mrouaedcer had 
you requested that General Telephone Company of Florida 
provide you with space on its poles? 


A To the best of my knowledge, no. 


Q So the delay occasioned here in construction 


91 of your system was not occasioned by any action on the 
| part of General Telephone Company of Florida, was it? 

A I feel it's safe to assume. 

Q And the delay in the construction of your own 


3; System can only be put on the failure of Cisco, Inc., 


21; to provide the cable facilities necessary for that con- 


5!| struction? Is that also safe to assume? | 


570-A 


. (Question read back) 

A Now, I would like to go back here, again. 
Through previous testimony here, it was also pointed out 
| thet negotiations had been going on with SKL to assume 
or to basically go to bed with Manatee on @ joint part- 
nership, or joint basis, for the construetion of the 
system, plus negotiations were also -- whether they had 
been stopped by, say, your May 28 date or not, I don't 
know, uniess I look back through the records, but nego- 
tietions also had been going on with Jerrold Corporation 

Q Well, at least with respect to the delay in 
the construction of your system, that delay can only be 
i placed upon the interested parties in Manatee Cable- 
| vision, whether it's SKL, Cisco, Inc., Southeastern 
| Cable or Manatee Cablevision itself? Is that correct? 

A Well, you could say due to the lack of obtein- 
ing the financing. 

Q So it is also correct that, at least as of 

9 May, 1968, General Telephone Company of Florida did not 
; stand in the way of construction by Manatee Cablevision? 
A I have no knowledge of it. 

Q Now, did SKL also intend on rearranging its 

23 | financing to pay the subcontractors of Cicer Inc.? 

A Don't mind me for laughing, but I believe it 


5; was in June or July, theoretically, SKL was going to 


36 
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A To the best of my knowledge, General poles we 


had never contemplated using. 


Q Now, you were able, a very few days after your | 


financial difficulty, to work out a new financial arrange- 


5 | ment with SKL? : | 


A Again, that's debatable. It depends on who 


tells the story. It was our assumption -- let me re- 


phrase that. It was our assumption that SKL was going 


to come in on a partnership basis, or on an equity basis 


-- put it that way -- and build the system. 


Q As a@ matter of fact, didn't Mr. VOCS 


-4nform the Manatee County officials that Manatee was back 
‘in operation, because financial arrangements had been 

| worked out with SKL? 

A What date was that on? 

Q 7-15-68. 

A Very possibly could have. 

Q And isn't it also true that three days later 


you were no longer president of the company? 


A ‘Legally, or otherwise? 


Q As I understand it, Mr. Vehnekamp was president, 


Mr. Brooks was vice-president, Mr. Patterson was trea~ 


3{) surer, and you were now the secretary? 


A I got a demotion, huh? Let me put it this 


way: when SKL came in, as far as-I was concerned, SKL 
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A Yes. 
Q And did you not, in January, 1969, reassume a 
| vice-presidency in Manatee Cablevision? 

A Good question, but I don't know Soe I would 
assume it. 7 

Q Well, at least, that's.the information that I 
i have, as reflected in some of the documents that -- 
! A ° Weil, here again, looking at it from a point 
9 || of view -- now, I think I know basically what you are 
driving at here. Okay. SKL came in, theoretically, 
| whether they say yes or no, started the system up eer 
| I know that Vehnekamp and Brooks had talked with the 
| Commission; about what, I don't know. 

Q With the Commission? Which Commission? 


The County Commission. 


A 
Q The County Commission? 
A 


And this went on until Sam Booth and Nelson 
received a franchise here, at which time -- actual timn- 
ing on it, I couldn't say, but construction again 
dwindled off, and, through subsequent telephone conver- 
sations with Brooks and Patterson, it became apparent 


~ 


|| that they weren't going to do anything with it, due to 


311 the dual franchise situation here. Naturally, we are 


i not going to sit back and say, "Okay, let it go. It's 
their responsibility,” with actually no contract signed, 
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: es that we were either trying to refinance it or 


sell it all the way through. 
Q Well, in January of 1969 wasn't ‘there a pro- 
| posed meeting that was going to be held between SKL, 


5 || Cisco and GTEC regarding the sale of the assets of Mana- 


tee Cablevision to GTEC? 


A There were meetings between SKL and GTEC or 
General Tel. 
Q Were you present? 


A No, I wasn't, nor was my father or brother. 


~ 


Q Well, who was constituted the agent for Cisco, 
“Ine., or Manatee Cablevision? 


A There was one agreement signed with -- I don't 


know the gentleman's name, but he is associated with SKL 
-- that we signed an agreement, or letter of agency, or 
whatever you want to call it, giving him. permission to 
negotiate with GTEC on the sale of Manatee Cablevision. 
Q Am I correct in assuming, though, that, at 
least, legal titie in the shares of Manatee Cablevision 
was still held by Cisco, Inc., at that time? 
MR. PIERSON: If he knows what "legal 
title" means. a 
A As far as I was concerned -- again, I'm not an 
| attorney -- I assumed that we still had possession of 


the stock, even though basically it was in escrow. 


LEE AND NICODEMUS, INC. 
CERTIFIED SHORTHAND REPORTERS 
«-FIRST FEDERAL BUILDING 


retired, and I became President again a few weeks ago. 


Q Are you also an officer or director of any 
other corporation? 

A I am. 

Is that the Leghorn Corporation?. 

A The Leghorn Corporation; Cape Cod Cablevision 
Corporation; First Cable TV of Illinois, Springfidld, 
Illinois. ; —s : 

Q Is the Leghorn Corporation essentially 2 
holding company? 

A It's a holding company, yes. 

Q Which has CATV interests? 

A That is correct. 

Q Now, in Mey of 1969 did you make a request of 
General Telephone Company of Florida for a pole-~- 
attachment agreement? 

A I did. 


Q Did you receive any response from General 


Telephone Company of Florida with respect to that 


request? - 


A At my request, Mr. Vehnekamp telephoned a 


number of times, finally learning, after some weeks, 


1! @ate, but it was immediately after I purchased the 
2 system in May of 1969, and for a brief period my 
prother was President, but, due to ill health, he 
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that the matter -- that a reply was in prepare ein by 
their legal people -- that we should hear jbefore too 
long; and sometime in June I had a letter: from Tampa 
saying that, in effect, since -- well, yo have the 
letter in the file, but it says, in effect, that, since 
talks the previous year, they had changed their policy, 
and they were no longer granting pole-attachment agree~ 
ments to cable operators. | 

Q Did you at any time supply General Telephone 
Company of Florida with an executed pole-attachnent 
agreement by Manatee Cablevision? 

| A I did. Immediately after acquiring control, 
‘I re-signed, if you will, the pole-attachment agreement 
that had been signed previously by Mr. Brooks and 

Mr. Vehnekamp. 

Q fo your knowledge, had that Sareement which 
had been signed by Mr. Vehnekamp and Mr. Brooks been 
supplied to General Telephone Company of Florida? 

A Well, I had been told that -- that the = 
thet the matter had not been pursued by Manatee Cable- 
vision, then controlled by SKL. They had not followed 
through. Mr. Vehnekemp told me -- way the first person 
to tell me they had not followed through on the a 


ment. 


Q@ ell me, Mr. Leghorn, how did you first 
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acquire any interest -- by "interest," 


I mean how did 
you first become interested -- in Manatee Cablevision? 

A I became interested, seriously fnterested, in 
cablevision when I acquired substantially all the stock 
of Cape Cod Cablevision, Hyannis, Massachusetts, in 
late October, and began investigating other Sonne 
ties in the field. Early in the year I talked with 
officers of Spencer Kennedy Laboratories, who told me 
that they were planning to dispose of all their system 
operations, and that they were -- I knew these men. =I 
have known them over the years,: and ney told me 


candidly that they would prefer to sell their systems 


all to a party in a bundle than to piecemeal them to 


many people, and this was in February '69, and we began 


‘to evaluate their systems. 


Q Prior to the acquisition of the controlling 
shares in Manatee Cablevision, did the Leghorn Corpora- 
tion undertake a feasibility study of the profitability 
of such @ system in Manatee County? 


A Feasibility study of the profitability? I'm 


- Just reflecting on your words. 


Q Perhaps a market study, or -- \ 
A We investigated the market aspects, the cost 
aspects, and the profitability. I was troubled by your 


words. But we investigated the market, the cost of 
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construction, the probable cost of acquiring SKL's 
position, Mr. Vehnekamp's position and the Christian- 
sen's postions and came to the conclusion it was ae 
promising business opportunity. 

Q .Now, you say you investigated the cost of 
construction, Mr. Leghorn. pid this include the cost 
of various alternatives of Sonstracttone ‘And by that 
I mean underground construction, construction using 
pole-attachment: ‘agreements acquired from Florida Power 

& Light or General Telephone Company, or the cost of 
constructing your own system, using entirely your own 
get of poles? : : 

A Well, the ~-- the first two we eieariy looked 
at. The third we did not investigate seriously,because, 
quite evidently, the County didn't want a third set of 
poles. -But I looked into the first two possibilities; 
that is, the pole-attachment route and the anderecounn 
construction route. : : 

Q And I take it you came to the conclusion that 
the pole~attachment route was preferable over the ate. 
underground construction? : : 

A In -- let me say in a cone 
county, if not most -- you know, a large part of the ee 


. 


county. 


Q Now, prior to your acquisition of the shares 


LEE AND NICODEMUS, INC. 
CERTIFIED SHORTHAND REPORTERS 
FIRST FEDERAL BUILDING : 


MR. LLOYD: Visual pollution, it's 
called. 

THE WITNESS: Visual pollution, thank 

you. - 

Q Mr. Leghorn, do you know, as of the time when 
you acquired your interest in Manatee Cablevision, what 
the contemplated geographical area of proposed con- 
struction was? _ | | 

A Oh, yes, sir. I was familiar with the plans 
of SKL and Messrs. Vehnekamp and Christiansen. 

Q' And was that essentially a 300-mile distri- 
bution network? 

: A Ultimately. 200 was envisioned for the near 
future, approximately. 

Q And at the time you took over, however, they 
were still working, is it not Comcast on the first 30 
miles of that system? 

A As I recall the figures, they had 30 miles” 
of trunk installed, 12 of distribution, and virtually 
100 miles of cable lying on the ground at the tower 
site. | 

Q@ And the cable that had been installed == that 
was all placed underground at that time, was it not? 


A That's correct. 


Q And the tower had not yet been completed 
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when you assumed -- 

A. The electronics was in the warehouse, and — 
the tower was lying on the ground. 

Q And soon after you acquired your ownership 
interest in Manatee Cablevision did Mr. Vehnekamp in-. 
form you that GIEC had started to install poles in. 
Manatee County, or had started to place its facilities 
oT Florida Power & Light poles? “ana this would be 
in reference to the area of Casa Loma, Hawaiian Village 
and Fairlane Acres? X 
| | A Before I closed, I saw some of those facil~ 
~ ditties. & 
Q And had Mr..Vehnekamp also informed you that. 
previous requests of Florida Power & Light for pole~ 
attachment agreements had proven fruitless? 

A He took me through the whole history of -- 

Q Now, was it upon your instruction that 
Mr. Vehnekamp proceeded to contact Florida Power & 
Light personnel, requesting limited pole-attachment - 
agreements? : 


: A * Yes. 


Q@ Why did you condition the request on a limite 


-- for a limited pole-attachment agreement? 
A In the beginning of my activity here there 
were certain key poles which were -- if we could. have 
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Is Manatee Cablevision, in Manatee County, 


lacing any facilities in those areas where GTEC had 


A Well, SKL, prior to my acquisition of the 
ystem, had two miles, approximately, of distribution 


lcable in an area that has since been overbuilt by the 


3 lelready placed its own cable facilities? 


eneral group. 
And, to your knowledge, that is the only area 


where there is parallel facilities? } 


MR. DOWD: Wouldn't “duplicate™ be better 


than "paralle1"? 
(Continuing) Duplicate. 


Duplicate, yes. 


Have you, in fact, given instructions to Stan 
5 boots not to lay facilities in any area where GTEC 


—— already exist? 


i7| We have to ccmptete a short section of cable, 


18 of which we are awaiting Gownty permits, to heat up: 
hat two miles which is there and underground and in 
eing, and we intend to -- to make that active and -- 


ic we have not ordered any construction yet in areas 


| 22\where the General people have cablevision. 


23 Since you have been associated with Manatee 


cl Fee have you offered. to purchase GTEC's 
|} 25 xisting system in Bradenton and Manatee coe 
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Mr. Lloyd, the possibility of resolution of 
the litigation by some method of settlement, 
in the nature of compromise, but, since the 
question has been asked, I don't want the 
record to be confused that no discussion 
was had. 

MR. WHOLL: Fine. Thank you, Mr. Dowd. 


BY MR. WHOLL: 


Q Manatee Cablevision is in service presently, 
is it not? 
A Yes. 


Q And do you know, offhand, how many subscribers | 


you are presently serving? 


A On the order of a hundred. 


Q A hundred? Have you as yet attached to any 
Florida Power & Light poles which you ene authorized 
7| to under that limited pole-attachment agreement? 
18 A Yes. I'11 get the details. : 

(The witness left the moon and returned.) | 
(Continuing) Specifically, 40 to date. 


4o? 


Yes. 


Q Are any subscribers being served off that 


part of the system? 


A I'm virtually certain the answer is yes. 
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next day with the information which our engineers had 
been unable to get for a couple of weeks, to the 
effect that the make-ready had been done. We needed 


that information to go to the power company to say, 


you know, "Let us go on the poles." 


Q All right, sir. In your conversation with 


Mr. Leary, didn't you indicate to him that you felt, 


8 ji}when you supplied him, or supplied General Telephone 


Company of Florida with a make-ready request, that 


you expected that to be done the same day? 


A No, sir. 
Q You didn't? 
No, sir. 


don't expect it to be done the same day, 


No, sir. 
Have they not, then, to get back to my ques- 


sii tion, responded to your make-ready requests within just 


y;@ matter of a few days? 
A The response has, in general, been reason- 
jable. The communications have been lousy. 


Q All right, sir. But General Telephone Com- 


oy) pany of Florida hasn't prevented you from going ahead 
| where you have requested the make-ready, and you are 


| going ahead? 
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EXAMINATION 
BY MR. WEINER: 

Q I just have one thing to clarify. You stated 
| before that it was your understanding that an agreement 
had been reached between General Telephone Company of 
| Florida and Manatee Cablevision in July of 1968? Is 
; that not right? | 
A Well, I know that Mr. yehnexamppned received 
| a standard agreement form from General Telephone of 
Florida, and that he had had discussions with them 

about it, and that he had executed -- een -- the 
| document. It was my impression that Mr. Vehnekamp 
thought he had an understanding that a eeonla go 
ahead with it, but there was no -- to my knowledge, 
there was no executed agreement. If I used the word 
"agreement," I think I was referring to nS impression 


| from Mr. Vehnekamp, during our talks, that it was his 


y|| belief that they would go -- having provided this form, 
that they would do something with it. | 

Q . Do you know if General eeilennone Company of 
| Florida had at that time consented to allow Manatee 
Cablevision to use their poles? | 

A No, I don't know. All I know is that there 


have been talks, and it was moving in the direction, 


but I don't know that there was anything firm at that 
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The deposition, upon oral examination, of 
E. J. VEHNEKAMP, taken on the lst day of October, 1969, 
5 at Manatee Cablevision, Inc., Bradenton, Florida, 


beginning at 9:10 o'clock a.m., before Richard H. Lee, 


Jr., Notary Public, State of Florida at Large. 


Thereupon the said 


E. J. VEHNEKAMP, 

| being first duly sworn to testify the truth, the whole 
truth, and nothing but the truth, was examined and 
deposed as follows: 

MR. WHOLL: These depositions are being 
taken pursuant to the stipulation agreed upon 
by counsel for the General System parties 
and Manatee Cablevision, in Docket No.18610, 
before the Federal Communications Commission. 


MR. DELL: And also in the State Court 


action, as to which you already have the 


caption. 


I suppose it's all right if he styles 


this in both the FCC proceeding and the 


State Court proceeding? 


MR. WHOLL: Yes. I see no objection 


to that. 


LEE AND NICODEMUS, INC. 
CERTIFIED SHORTHAND REPORTERS 


DQ griast FEDERAL BUILDING 
TAMPA, FLORIDA 33602 


1 |) overriding factor in your decision? 

2 | A I think it's generally known in the industry 

| that all the leaseback facilities were extremely high 
and hard to cope with. | 


Q Well, if in 1965 you did not know the tenta- 


tive rates of General Telephone Company of Florida for 
| the leaseback -- : 
A I did before the end of '65. 
Q You did before the end of '657 
A Yes. It was to become generally known that 
this is a problem with leaseback facilities. 
Q Well, when did you make your first request 
of Plorida Power & Light for a pole-attachment agreement? 


‘ | A I believe it was in November -- October or 


November -- I started talking to Mr. Mulholland about it. 


Q This was in '65? 


7H A Right. 


8 Q Now, did Manatee Cablevision contemplate that 
| 


i 19; approximately 99 percent of its system in Manatee County 


poles? 


| 

| 

| 

i 

| 

| could have been constructed using Florida Power & Light | 
, | 

J 


A I can't answer on that figure of 99 percent. 
i »: || wasn't that the figure you used, 99 percent? 


| 
“ 


Q That's the figure that you used: 99 percent. 


i 
25 15 
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MR. PIERSON: Well, would you identify 
what you mean by "you used"? 

MR. WHOLL: The August 5, 1965, letter. 
Do you want to show that to the witness? 

MR. AULT: What was the date, August -- 

MR. WHOLL: August 5, 1965. 


MR. PIERSON: A letter to whom? 


MR. WHOLL: I think it was to Bill 


Bryant. Let me give you a quote from -- 


(Discussion off the record) 


“i BY MR. WHOLL: 


Q Does that refresh your memory, Mr. Vehnekamp? 
A Yes, it does. 
Q And was it your opinion at that time, then, 
“" that you contemplated that approximately 99 percent of 
*! your system in Manatee County -- proposed system in 
)* wanatee County -- could have been constructed using 
” | Plorida Power & Light poles? 


21 | A Yes, I think so; the area we were planning 


} 
22 |) 


} On going into. 
apes Q And was it also not your opinion that you 


| “'. @4d@ not need the telephone company's poles on, at least, | 


251 many of your proposed routes? 


16 
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A Right. 


Q Just for my information, Mr. Vehnekamp, who 


sj 4s Bill Bryant? 


A Bill Bryant lives in Atlanta, or near Atlanta 


a Huntsville, I believe -- and at that time -- let's 


«gee. He is a salesman. 


For whom? 
(No answer) 
Let me put it this way: do you -- 


At that time he was working for Ameco 


| Corporation. 


Q For Ameco? 


A Yes. 


Q Who is an independent contractor which con- 


-|| structs CATV systems? 


A They also manufacture parts, I think, too. 


Q And also for my information, can you tell me 


i what the relationship between Don Erron and Manatee 


| 


| Cablevision was? 
in 


A No relationship. 
MR. PIERSON: Do you mean Dan Erron? 
WHOLL: Was it Dan Erron? 
AULT: The document shows Don Erron. 


WHOLL: Don Erron. 


| BY MR. WHOLL: 


Qi 
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Q Well, there's a quote in that letter that 
»'l states that, "Don Erron called from Philadelphia and 
. | expressed a desire to talk more about the combining of 
| Sarasota and Bradenton operations." 
| A Yes. 
Q Does that refresh your memory at all, Mr. 
| Vehnekamp? 
7 A It does. | 


‘ 


Q And can you, for my own edification, tell me 
{ 


|; what that conversation was concerned with? 


A He had nc! connection with Manatee Cable. 
Q Well, wa; there some discussion at that time 
| as to whether Manafee Cablevision would combine or 


| merge with anothe?/ system? 


A He was ;:lking about the possibility of buy- 
1s | ing Manatee Cable, buying our franchise. 
: Q Was Dor! Erron also from Ameco, or did he 
» || represent anothe:/ -- 
i A He was with Ameco. I don't know who he rep- 


|, resented at that/cime. 


Q Those Boncucesons proved fruitless,I take it? 


i 
| 


Q Did yu request a pole-attachment agreement 


,; from the Genere: Telephone Company of Florida at any 


;| time during 19:? 


‘ 
! 


1 
' 
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\ | A No, sir. 
24 Q Did you request a pole-attachment agreement 


5 | from General Telephone Company of Florida during any 


A It seems to me we did in June or July, 1966. 
Wasn't that July of '68? 
MR. LLOYD: Ed, are you looking for the 
facts, or are you testing his recollection? 
MR. WHOLL: No, I'm looking for the 
facts. 
MR. LLOYD: I think you probably recall 
a situation in 1967, Mr. Vehnekamp, unless 
you made an oral request in '66. 
A I remember that later letter that I think you 
are referring to in '67. 
Q "672 


A Yes. But -- 


igi; you considered a pole-attachment agreement with General 


| 
! 


Q Would it be fair to say, Mr. Vehnekamp, that 


1 


Telephone Company of Florida to be of minor importance 


without a similar pole-attachment agreement with Florida 


Power & Light Company? 


\ 
' 
e 
' 
{ 


A Up until when? 


| 
| 
Hl 
f 
‘ 
| 
| 
| 


Q Up until 1967, or up until 1967. 
MR. PIERSON: Those are two questions 
= 
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| 


you asked, I believe. 


(No answer) 
Well, why don't you tell me when -- 
Up through '67, I would say, yes, sir. 


| 


Up through '67 you considered it to be of 


| 
| 
i 
. | minor importance? 
| 
| 
| 
{ 
| 


A Right. 
MR. DOWD: Would you add -- your com- 
plete sentence was "of minor importance 


without” -- 


MR. WHOLL: Without a similar agreement 


wit:. Florida Power & Light. 
“MR. DOWD: -- "without a similar agree- 


\ 
{ 


i mer’: with Florida Power & Light." 
i 
_ | i MR. WHOLL: Right. 


| BY MR. WHOLE: | 

: Q Now, what factors, in 1967 and subsequent to 
xi 2967, lead yor. to believe that a pole-attachment agree- 
Biers with cendees Telephone Company was then of major 

| Amportance to /ianatee Cablevision? 

| /MR. LLOYD: That doesn't necessarily 


} 
} 
\ 


foll,w, does it? 


(MR. WHOLL: Well, if I understand the 


witniss' answer, he said he considered it 
| 


to bi of minor importance. 
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MR. LLOYD: That's something quite dif- 
ferent from saying it suddenly became of 
major importance. 

Q (Continuing) Well, did you consider it of 


any importance? 
i 


MR. DOWD: I think what Mr. Lloyd is 
stating is that the witness, to my recollec- 
tion, had not given you the predicate for 
that last question. 

MR. LLOYD: That's all I'm suggesting. 
(No answer) 

MR. WHOLL: Let me see if I can re- 
phrase it. 
| BY MR. WHOLL: | 
| Q In 1967 -- sometime in 1967 -- did you re- 
| evaluate your proposed construction -plans in Manatee 
; | County? 


A We were constantly reevaluating our con- 


o | struction plans and operations. 


Q Did any revisions in 1967 contemplate areas 


H 
jj in which General Telephone Company of Florida had more 


: | poles than you had originally contemplated back in 653 


if il 
oi August of '65? 


oi A Yes, sir. 
sl Q Do you recall what percentage of telephone 
; 
| 21 
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compare poles would be needed for you to complete your 
| 
HH 


proposed construction routes in 1967? 


| 
i 

i A There is a construction formula for that by 
a 


a 
i 


| the mile, and each time a mile would be added to the 
_syaten, the number of system miles, you would multiply 
‘that by the number of poles you would require, whether 
f | Floriaa Power & Light or General Tel poles. 
Q Was this revision in your proposed construc- 
= routes occasioned by Manatee Cablevision's in- 
ability to execute a pole-attachment agreement with 
| Ploride Power & Light? 
! A I lost the background there of your question- 
4 ing, sir. Can you go back a little bit? 
| Q I believe you stated, Mr. Vehnekamp, that 
il Manatee Cablevision was constantly revising its con- 
ae routes. 
A That's right. 
Q And in 1967, when you had decided that Gen- 
;9! eral Telephone Company of Florida poles were necessary, 
x), this was due to your reevaluation of where you were 
| going to construct your facilities in Manatee County? 
| A Right. 
Q And was this reevaluation of your construction | 
a routes occasioned, in part, by Manatee Cablevision's 


os] Inability to execute a pole-attachment agreement with 
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Florida Power & Light? 

A Yes, I think so. 

Q Now, how did Manatee Cablevision plan to 
pe finance the construction and/or operation of a CATV 
; | system in Manatee County? 

MR. DOWD: At what time? 
MR. WHOLL: 1965. 
THE WITNESS: When in 1965; any time? 


MR. WHOLL: Any time in '65. 


-BY MR. WHOLL: 
Q (Continuing) Well, did you have a plan, 


»||initially, upon incorporation of Manatee Cablevision 


lan March of 165? 

A Yes, sir. 

Q And who did you contact regarding the 
, | financing of that? 
A We had several offers. 


Q Did there come a point in time where you con- 


A Yes, sir. 
Was that in 1965? 
A He contacted me at the convention; CATV 


; convention. 


| 


A Yes, sir. 


| 
| 
Q NCTA Convention? | 
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mileage are true and correct? 

MR. DOWD: Well, I assume that they are 
contemporary documents, and, unless there is 
a question of impeaching the documents -- 
and I don't think you can do this without 


showing him the documents and asking him 


the question -- if that's the purpose of 


that line of questioning. I have no way of 


knowing. I don't even know now, for instance, | 


whether, in April of '68, there was a progress 


report as of this time. All I know is that 
there have been a number of progress reports 
made available to you, and that those pro- 
gress reports do contain estimates of mile- 
age; and, if the purpose of these questions 
is to question the authenticity of those 
reports, then I think there's got to be 

more -~ there's got to be a greater identi- 


fication. 


| BY MR. WHOLL: 


Q Now, aside from remaining a stockholder in 
|| Manatee Cablevision, what was your relationship with 
3) the company between April and July of 19687 


A No relations. 


Q You were aware that Manatee Cablevision had 
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closed its office and ceased operations in early July? 
A Yes, sir. 
Q Now, the documents that I have indisate that 
| you returned as President of Manatee Cablevision in 


mid-July of 1968. 


] A Right. 


.Q Now, was this a result of the purchase by 
SKL of the majority of stock in Manatee Cablevision? 

A I don't know. 

Q Who contacted you with respect to your re- 
turning to Manatee Cablevision as President? 

A The Vice-President of Spencer Kennedy 
Laboratories, Mr. Brooks. 

(Discussion off the record) 

BY MR. WHOLL: 
| Q I show you a letter dated July 10, 1968, 
| 17! 


signed by you, to Mr. Patterson, and this indicates 


| 
| 


ies that approximately ten to twelve miles of cable had 


ceo placed. Do you recall? 


A Do I recall what, sir? 
Q The fact that approximately ten to twelve 


miles of cable had been placed at that time. 


A Well, I think this letter covers the 
| 24 Jaterals, the distribution, rather than just five or 


25|| gix miles of trunk line, which we were talking about 


53 
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DELL: 
(Continuing) A form. 
Yes. 
Q All right, sir. What did you do with that 
lease agreement form? 
A When? 


Whenever you did whatever you did with it. 


Q 
A Usually filled it out and sent it in. 
Q 


When did you send it in? 
MR. DOWD: Are you testing his memory? 
About -- 
MR. DOWD: Because I know very well that 
document is available to you. 
A (continuing) About -- between the 16th ahd 
the last of July. 
Q of 19687 
A 1968, yes, sir. 
Q Mr. Vehnekamp, isn't the fact that you wrote 
a letter during that period of July, 1968, to General 
Telephone Company of Florida, but did not return to 
them any agreement? 


A This I cannot testify to, other than to the 


23'| pest of my memory. I was of the opinion I sent that 


-- gent 2a letter -- right, I sent a letter to General 


Telephone. That's right. 
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| Q But you did not return to them the pole lease 
jagreement, did you? 

A No, sir. I -- it was sent to -- to the best 
of my knowledge, it was sent to -- no, it may have been 
sent to Spencer Kennedy Laboratories, to Mr. Patterson, 
to be forwarded to the company. 

Q But you did not send it to General Telephone 
Company of Florida, did you? 

A I can't remember whether I sent at to General 


Telephone, or whether I sent it to Spencer Kennedy 


eboretortess and, if you -- you say I sent the letter 


lito you people. Perhaps I sent, you know, the contract 


3 llto Spencer Kennedy Laboratories. 


Q All right, sir. As a matter of fact, Mr. 


Vehnekamp, General Telephone Company of Florida was not 


asked, from the first of July, 1968, until May 22, 1969, 
to execute any pole lease agreement with Manatee Cable- 
vision, was it? 

A Until when? 


Q May 22, 1969. 


A This I wouldn't know. Personally, I -- if 


that -- I'm saying if that agreement was sent to Spencer | 


“| Kennedy Laboratories, and you didn't get it, then what 
{\ nappened outside of my knowledge there -- personally, 


tok say 8Det o < 


i 
\ 
| 
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Docket Noo fSG1O - : 


GENERAL TELEPHONE COMPANY 

Se hts OF FLORIDA ce : 
€@10 MORGAN STREET : : AREA CODE 813 |. 

TAMPA. FLORIDA 33601 . FRLEPHONE 224-9119 \ - 


November 3, 1969 


- David H. Lloyd, Esq. 

- Arnold & Porter 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 


Dear Dave: 


As of the end of December, 1967, General Telephone Company of 
Florida owed its Parent $5, 300,000.00. In January, 1968, this 
was increased to $9, 100,000.00. In February, 1968, the amount 
was increased again, this time to $9, 600, 000. 00. On March 4, 

- 1968, General issued 400, 000 shares of its common stock for a 
par value of $25.00 per share to General Telephone & Electronics 
Corporation in payment of the outstanding loans. The difference 
was credited to General Telephone Company of Florida's account 
at Irving Trust Company. —: 

A copy of Mr. D. A.. Brown's letter of March 4, 1968, to Mr. 
Richard F. Hardy, Treasurer, General Telephone & Electronics - 

. Corporation, relating to this transaction is enclosed for your 
information. If you need any further information, please let 
me know. = 


Very truly yours, 
dap“ 


ales W. Ault 
meral Counsel 


- JWA;jl 
Enclosure 


_ ces ‘Mr. G. E. Shertzer, 


GENERAL TELEPHONE & ELECTRONICS CORPORATION 


730 THIRD AVENUE, NEW YORK,N.Y. 10017 


THEODORE F. BROPHY 
WiCe PRESIDENT AND CEREAL COUNSEL 


December 1, 1969 | 


; 
The Honorable Dean Burch, Chairman 
_ Federal Communications Commission 
1919 M Street, N.W. 
Washington, D.C. 20554 


Dear. Chairmen EER 


. The General System Operating Companies have adopted a new policy with respect to 
the provision of facilities and services to cable television CREO A copy 
of. :this. new policy is attached. 


THis policy was adopted to assure that the same opportunities will be afforded to 
aki members of the cable television industry in General Telephone operating terri- 
tory: whether: the CATV operator elects pole attachments or telephone company channel 
services.- .We believe that adoption and implementation of this policy will elimi- 
nate. the differences which have existed in the past between some members of the 
CATV. industry.and the General System and permit us all to move forward on a con- 
structive basis. 


Should. you. have any questions concerning this matter, we would ea happy to meet 
with yow or. your staff to discuss any aspects of the policy. 


Var’ Sr yours, 
see a nth \ \ 
Commissioner Bartley 
Commissioner Cox 
Commissioner Johnson 
’ Commissioner H. Rex Lee 
Commissioner R.E. Lee 
Commissioner Wells 
Henry Geller, General Counsel 


80l Schildhause, Chief, CATV Task Force.__ 
Bernard Strassburg, Chief, Common Carrier Bureau 


General System Policy re. Pole. Attachments : 


and Services for CATV Industry 2 


I. Pole: Attachments 


- (a) Rights will be granted to any duly franchised applicant ‘for the attach- 
ment of CATV facilities to telephone company poles ‘upon execution of 
an appropriate pole attachment. agreement . 


(vo) ‘There will be no contractual reatriction’ on the-use -of excess capacity 
in bona fide CATV facilities so long 4s. such excess capacity is used 
for a lawful purpose. 
it. Cable Ducts 
(a) Customer-owned CATV facilities may be. connected to CATV channel service .— 
te provided by the telephone. company through. telephone...company. facilities ~ 
located in cable ducts, or 


* {b) telephone companies will ¢nstall and maintain customer-owned CATV facili- 
ties in telephone company ducts, subject to availability. of space. 


(c) “Such connection or ¢nstallation and maintenance -will ‘be provided under 
applicable tariffs or appropriate agreement. : 


Itt. Removal of CATV Facilities 


a to.a-teléphone.-company pole 
-be-removed at the CATV 
operator's expense upon. or .of its franchise 
or if the facilities at -bona. fide’ CATV 
facilities. 


I¥. Telephone Company Channel Service 


(a) nd. their. FCC: channel service tariffs 
: - CATY to any franchised CATV operator 
sed’ CATV operator. except in a case 


(vo) Under proposed amended FCC tariffs the CATV operator will be permitted to 
use the chamel service for CATV and the. excess capacity for. any . lawful 
? purpose - 
" ¥, - Melephone Company CATV Affiliates 
"-(a) A telephone company will not provide channel service dr pale attachments 
to the telephone company's CATV affiliate in any. area in the telephone 
company Ss operating territory if such facilities would a cate exist- 
ing CATV -facilities. : 


Pe ee rs 
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TESTIMONY OF EUGENE L. LANGLEY 


My name is Eugene L. Langley and I am Vice 
President - Operations of General Telephone Company 
of Florida (GIF). I have served in that aS 
since September of 1966, when I was eeonored from 
Plant Director. I became Plant Director in February 
of 1965, which was my first job with GTF. “Thad been 
with other companies in the General System’ commencing 
in 1948. 3 

I was responsible for the restoration of a 
policy of not entering into new pole attachment agree- 
ments with CATV operators in the fall of 1968. For a 
period prior to that time, GIF had entered into such 


agreements and today is a party to four of them. The 


areas which these contracts involve are Sarasota, 


Venice, Bradenton and Lakeland. 

I don't recall what the precise date of the 
change was. The earliest indication of a change to 
a practice of no new agreements is September 18, 1968, 
when we advised a CATV operator that we would not 
grant pole attachment rights. A written memorandum 
setting forth the policy was not prepared until 
January 20, 1969. I had not felt that a written 
memorandum in this recaG was needed and still do 


not knew that it was. I had the memorandum prepared 


60i 
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after I read a General Telephone Company of California 
publication which included a statement of its policy 
regarding pole attachment rights and I felt that I 
might as well put our policy in writing and so I had 
prepared a memorandum to our staff people. 

There are two things about our practices in this 
area that I want to make clear: (1) the fact that GT&E 
Communications Inc. (GTEC) is a corporate affiliate 
which is, or was, considering entering our area had no 
bearing whatsoever on the creation of the policy or its 
existence today; (2) our dealings with Manatee Cable- 
vision in rejecting its request for pole attachment 
rights in Manatee County and in Bradenton Beach, Florida, 
have nothing to do with the fact that it is a potential 
competitor of GTEC or with the fact that it has insti- 
tuted litigation against GTF. 

We have made no effort to influence in any way 


policies and practices which Florida Power & Light 


Company might have regarding use of poles by CATV 


operators. We have tried to make sure that in those 
instances where power companies do let CATV operators use 
their poles, all spacing and clearance requirements are 
complied with and we are compensated for the services of 
our employees. Our company did not try, in any way, to 


influence Florida Power & Light Company's dealings with 
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| dl 


Manatee Cablevision, Inc., or with GTEC or its 
predecessor. | 

GIF's policy regarding pole attachment agree- 
ments pertains to new agreements, that is, we won't 
enter into any new agreements. We must live, of 
course, with the four contracts which we signed 
during the thirty-month period between March of 
1966 and September of 1968 which I mentioned. earlier. 


oO oOo NI Hn YW F&F W WN 


It has been suggested that we might not consent 


~ 
So 


to the assignment of such agreements in the event of 


a sale of one of the systems where we have a contract, 


Pr oF 
NO e 


such as the sale of -the Bradenton property to GTEC. 


~ 
Ww 


I can only say in this regard that I see no reason to 


penalize GTEC because it is a corporate affiliate. 


roe 
un & 


Certainly, had a CATV operator other than GTEC pur- 


h 
an 


chased the Bradenton: system, we could not in good 


be. 
“I 


conscience or in the interests of good public rela- 


ray 
ius) 


tions have thrown it off our poles by refusing to 


ra 
io) 


consent to an assignment. 


N 
o 


In fact, because of the outstanding contracts, 


tN 
rm 


we have found it necessary to back off from our policy 


NO 
N 


of no new pole attachment agreements in one circumstance. 


We will offer an additional pole attachment contract in 


NOUN 
mm WwW 


an area where one is in existence if the local govern- 


NS 
uw 


ment grants an additional franchise covering the same 


N 
oa) 


area in order not to be placed in a position of favoring 
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either franchisee. We offered to Manatee Cablevision, 
Inc., a pole attachment agreement identical to the one 
we have with GTEC for the City of Bradenton consistent 
with this view. 

There are a number of factors which contribute 
to our practice of not giving pole attachments to CATV 
systems, although until the present time, at least, I 
don't recall ever attempting to put them down on paper. 

Apart from technical problems which I will discuss, 
an important factor here is that I don't think as a 
common carrier we should be in the pole leasing business. 

The technical problems involved in the use by CATV 
companies of our poles are numerous. Usually when a CATV 
company attaches to our poles it involves requests for 
make ready’ or rearrangements in order to provide for 
proper clearances or for space. We have little or no 
prior knowledge of the CATV company's construction plans 
and hence we cannot staff properly to handle the extra 
load. This is particularly important because of the 
vapid growth of GIF's operating area and the strenuous 
new service rules that have been promulgated by the 


Florida PSC. Naturally, we attempt to do this work at 


a time that is convenient. Sometimes it is difficult 


because of the pressures exerted by CATV operators. 
For example, earlier this summer GTF rearranged its 


facilities on some of Florida Power & Light's poles to 


t 
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accommodate Manatee Cablevision. The rearrangement 
work was accomplished nine days after Manatee Cable- 
vision made a deposit of the estimated expenses. Yet, 
during this nine-day period, a representative of 
Manatee Cablevision called GTF complaining bitterly 
about the fact that GTF had not made the rearrange- 
ments more promptly and, in fact, stating that he 
thought the rearrangements should have been made the 
next day after the deposit was placed. That situa- 
tion, of course, did not even involve one of our own 


pole attachment contracts. 


Another important technical problem is that. 


during the installation of CATV facilities all of 
GIF's drop wires have to be disconnected. While the 
time our customers are out of service may be somewhat 
brief -- thirty minutes to an hour in most cases -- 
it is still an inconvenience to our customers and it 
could result in significant damage if during the 
period of disconnection a customer needed to reach a 
hospital, the police or some other emergency parvaice 
agency. : 

There have also been instances where CATV workers 
have been responsible for service outages to our own 
telephone customers. While the costs incurred in making 
the repairs in such instances may be paid by the CATV 


operator, the costs to us in good will when a customer 
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can't use his telephone is not one for which there 
can be compensation. 

There’ are other problems which come about in 
this area such as in ensuring compliance with the 
terms of the agreement, in risks of injury to our 
emplovees and in terms of good will. I have been 
advised of situations where an operator will attach 
cable at proper spacing to power facilities but not 
at proper spacing to communications facilities. That 
situation alone causes three problems: (1) it violates 
our agreement, (2) it reduces working areas, and (3) it 
inereases hazards to employees. We are also sometimes 
blamed for damaging yards, shrubbery and flowers of our 
subscribers when the guilty party is actually a CATV 
company. 

In addition, we have been engaged in proceedings 
before the Florida Public Service Commission concerned 


with requiring utilities to place their facilities 


underground. To permit additional cable on our poles, 


which increases the visual pollution problem, does not 
serve to aid our cause to the extent we wish to avoid 
placing existing facilities underground. We can, of 
course, put all of our facilities in a single sheath 
to reduce the unsightly appearance. 

These are the principal reasons which résult in 


our policy against permitting the use of our poles by 
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CATV operators. In some measure, the same considerations 
apply to our sharing of poles with power companies. 
Generally, however, because of the space between com-— 
munications and power lines and the experience, facilities 
and manpower of the power companies, problems in this in- 
stance are minimal. Our greater problems occur when the 
power companies authorize CATV systems to use their poles 
which we are sharing, but, as I have said, we have made 

no effort to persuade the power companies not to permit 


such use. - Our arrangements with the power companies in- 


volve, of ‘course, a trade-off and we both thus benefit 


financially in that regard. 

GTF has no plans to engage in the construction or 
operation of CATV distribution facilities in Manatee 
County, Florida. We do have on file with the Florida 
Public Service Commission and with the Federal Communica- 
tions Commission tariffs pursuant to which “ might be 
called upon to construct such facilities. We have not 
attempted to market the service in this regard in Manatee 
County, but if someone did request the service, we would, 
as a common carrier, be required to comply with that re- 
quest. In such an eventuality, I am advised that we 
would be required to secure the authority of the Federal 


Communications Commission before constructing facilities. 
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GTF personnel have not assisted GTEC or its 


predecessor in the construction or operation of CATV 


facilities in Manatee County or Bradenton in their 
capacity as employees of GIF. No equipment, such 

as trucks, has been lent by GIF to GTEC or its pre- 
decessor in its construction of CATV facilities in 


Bradenton or in Manatee County. 
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TESTIMONY OF LEMUEL D. BISHOP 


My name is Lemuel D. Bishop. I am Controller of 
GT&E Communications Inc. (GTEC), which is a wholly owned 
subsidiary of General Telephone & Electronics Corvora- 
tion. I have been Controller of GTEC since July, 1966. 
GTEC's only business is to provide CATV services in vari- 
ous communities in the United States. | 

The acquisition of CATV facilities in Manatee 
County, Florida, by GTEC occurred through a purchase of 
the assets of Sarasota’ Cablevision, Inc., which operated 
a CATV system serving Bradenton, and some unincorporated 
areas of Manatee County; as well as systems serving 
Sarasota County, Bartow and Lake Wales, Florida. 

The availability of the property was called to 
GTEC's attention in February of 1968 by a broker. We 
followed up the broker contact by requesting information 
regarding the properties and the areas which they served. 
That request was complied with in March of 1968. 

Lyle Abbott, our Marketing Director, then super- 
vised preparation of a preliminary marketing projection 
which I used in making an initial financial ‘projection 


so that we could decide whether to pursue the matter. 


At a meeting among Mr. Wenton F. Stewart, Vice President 
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and General Manager of GTEC, Lyle Abbott and me, which, 
as best I recollect, was held in early April, we de- 
cided to explore the possible acquisition further. 

Mr. Abbott visited the systems in mid-May in order 
to refine his preliminary marketing projections and to 
obtain firsthand knowledge about such matters as house- 
hold density, television signal strengths and the quality 
of service being provided by the systems. Mr. Abbott 
contacted Norman A. White, Marketing Director of General 


Telephone Company of Florida, prior to his visit to re- 


quest assistance from telephone company personnel in 


familiarizing Mr. Abbott with the area. Mr. White placed 

at Mr. Abbott's disposal Harold Hughes from the telephone 

company's Marketing Department, who accompanies Mr. Abbott 
on his trips to the systems. 

General Telephone Company of Florida personnel did 
not, however, assist GTEC in negotiating the acquisition 
nor did General Telephone Company of Florida play any 
part in the actual evaluation of the properties. The 
only contributions which General Telephone Company of 
Florida made to GTEC in this venture were (a) the as- 
sistance which Mr. Hughes gave to Mr. Abbott in trans- 
porting him from place to place in Florida and telling 


him about the area and (b) the provision of figures as 
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to the number of occupied households in the areas served 
by the systems, which were sent to Mr. Abbott by Mr. White 
by letter of June 17, 1968. Some telephone companies 
customarily make figures, such as occupied household data, 
available upon request and, I would note, General Tele- 
phone Company of Florida made information available to 
GTEC's predecessor. 

Based on that field visit and other information at 
his disposal, Mr. Abbott compiled what we call the final 
marketing projection for each of the systems. These pro- 


jections were included as a part of Mr. Abbott's June 14, 


1968, report of the visit to Florida. 


I then undertook another financial projection de- 
signed to determine whether, based on the asking price 
of the properties, our financial objectives could be 
achieved were we to purchase the system. Early in August, 
Sidney Fleishman, Chief Engineer of GTEC, and I went to 
Florida in order to obtain additional details regarding 
the technical and financial aspects of the properties. 
During that visit we neither requested nor received as- 
sistance from General Telephone Company of Florida 
personnel. 

A summary of the financial analysis which I had 
prepared was put together and was reviewed by Mr. Stewart 


and me with James J. Clerkin, Jr., and John J. Douglas 
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on August’ 22, 1968. Mr. Clerkin is the Executive Vice 
President - Telephone Operations of General Telephone & 
Electronics Corporation, and President of GTEC. Mr. 
Douglas is the Executive Vice President - Finance of 
General Telephone & Electronics Corporation and a 
Director of GTEC. At that conference we were authorized 
to negotiate the acquisition of the properties. 

We then undertook negotiations with Sarasota Cable- 
vision's principals and on September 13, 1968, a letter 
of intent was signed. It was not until late November, 


however, that an actual agreement was arrived at. The 


contract,’ or more precisely plan of reorganization, is 


dated as of November 27, 1968, and was actually executed 
early in December. The transaction was closed January 8, 
1969. 

There are a few other points which I want to make: 

(a) In our evaluation, both marketing and 

financial, we were not overly concerned about Manatee 
Cablevision, Inc.'s franchise in Manatee County because 
we had been advised by Sam Booth, one of the principals 
of Sarasota Cablevision, that because of inactivity on 
the part of Manatee Cablevision its franchise was to be 


forfeited. 
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(b) In our evaluation of the properties we 
determined what the situation was respecting pole attach- 
ment agreements. The principal agreements gen which 
we operate today were negotiated by Sarasota Cablevision 
and obtained by us in the acquisition. GTEC had nothing 
whatsoever to do with the negotiation of those agreements, 
although we have secured a modification of our contract 
with the power company. We assumed that the language of 
the agreement with General Telephone Company of Florida 
was broad enough in its reference to the geographical 
area covered that we could use telephone conse poles 
in areas of Manatee County which we might wish to serve. 
Although the agreement with Florida Power & Light Company 
was limited to Bradenton, we assumed, rightly or wrongly, 
that we could obtain whatever additional agreement we 
might need since the power company had entered into the 
one agreement. 

(c) The technical evaluation of the properties 
disclosed that there were some problems with the head-end 
system and with the distribution system at Bradenton. In 
addition, the receiving antennas were troublesome insofar 
as two channels were concerned. Mr. Fleishman's evalua- 


tion was that the head-end problems should be cleared up 


first, then the problem with the distribution system and 
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finally the problems with the receiving antennas. At 


this point in time the head-end and distribution system 
matters have been taken care of and we are now involved 
in clearing up the reception of deficiencies. 

(d) As of August 31, 1969, the capital surplus 
account of GTEC totalled in excess of $6,800,000. 

{e) GTEC is now operating CATV facilities in 


Bradenton and in unincorporated areas of Manatee County, 
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Florida. At the present time it is not engaged in any 


construction of CATV facilities, but we are making drops 
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from distribution cable which was in use on August 4, 
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sexue. We do not know what Manatee Cablevision's plans 
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are, but I do not anticipate that we will attempt to 


serve areas now served by that company. We intend to 
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go forward with our construction plans if we are per- 


mitted to do so by this Commission or other cognizant 
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authority. 


(£) There are approximately two miles of 
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cable where Manatee Cablevision's cable overlaps ours. 
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Our construction in this regard was done in June of this 
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year. The cable which Manatee Cablevision had buried 
and which we duplicated was not activated and was not 
connected with other cable. We did not feel, since 
the Manatee Cablevision cable was unconnected to its 
other construction and did not even have eilectronic 
gear, that Manatee Cablevision had any intention of 
activating it. 7 
acquired, b Lcuasiod ; 
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The officers of GTEC are: 
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President James J. Clerkin, Jr. 
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Vice President George H. Gage 
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Vice President and 
General Manager Wenton F. Stewart. 
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Controller Lemuel D. Bishop 
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Secretary Harold H. Howlett 


Treasurer Richard F. Hardy 
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Assistant Secretary ’ Daniel McKenna 
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The directors of GTEC are Messrs. Brophy, Clerkin, 
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Douglas, Power and Warner. 


CATV POLE LEASE AGREEMENT 
————— eee eet 


THIS AGREEMENT made as of the _]___day of June 
19 67, between GENERAL TELEPHONE COMPAN Y OF FLORIDA, a 
corporation of the State of Florida, having its principal office at 610 Morgan 
Street, Tampa, Florida, hereinafter called the ‘Licensor or the Telephone 
Company, and Sarasota Cablevision LID doing business as Bradenton Cablevision 
hereinafter called Licensee or CATV Company. 
WITNESSETH: 


WHEREAS, Licensee proposes to furnish a television antenna service to 


residents of City Of Bradsnton and vicinity and will need to 
erect and maintain an antenna tower located 30th St. near Cortez Bd, West 


and television cables, wires and appliances together with associated cable 
"Messengers, anchors and other appurtenances (hereinafter sometimes 
collectively called the equipment") throughout the area to be served and 
desires to attach such equipment to poles of the Telephone Company and/or 
to poles used jointly by the Telephone Company and other companies; and 
WHEREAS, the Telephone Company is Willing to permit, to the extent 
it may lawfully do so, the attachment of said equipment to its poles where, 


in the Telephone Company's judgment, such use will not interfere with its 


own service requirements or the service requirements of other joint users, 


including considerations of economy, and safety. 

NOW, THEREFORE, in consideration of the mutual covenants, terms 
and conditions herein contained, the parties hereto do mutually covenant 
and agree as follows: ’ ; 

ARTICLE I 
DEFINITIONS 
1. All references herein to "Telephone Company poles" or "its poles" 


snall mcan poles solely owned by the Telephone Company, or rented by the 


Telephone Company from another owner, - 
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43, Nothing herein contained shall be construed as affecting the rights 
or privileges previously conferred by the Telephone Gompany to others; by 
contract or otherwise, to use any poles covered by this Agreement, and 
the Telephone Gompany shall have the right to continue to extend such rights 
or privileges; the attachment privileges granted he reunder shall at all times 
be subject to such contracts and arrangements. And nothing contained herein 
ghall be construed as affecting the right of the Telephone Company to grant 
attachment privileges to such other parties as it may desire to do Ars 

44. Failure to enforce or insist upon compliance with any of the terms 
or conditions of this Agreement shall not constitute a general waiver or 
relinquishment of any such terms or conditions, but the same shall be and 
remain at all times in full force and effect. : 

45. Subject to the provisions of Section 41 above, this Agreement sball 
extend to and bind the successors and assigns of the parties hereto. 

ARTICLE X10 
PAYMENT OF BILLS 

46. All amounts payable by the CATV Company to the Telephone Company 
under the provisions of this Agreement shall, unless otherwise specified, 
be payable within thirty (30) days after presentation of bills therefor. 
Nonpayment of any such amounts when due shall constitute a default under 


this Agreement. 


- 


47. Any notice provided in this Agreement to be given by either party 


hereto to the other shall be deemed to have been duly given when made in 
writing and deposited in the United States mail, postage prepaid, addressed 
as follows: : 
To Licensee: 
Bradenton Cablevision 


2259 Bee Ridge Road 
Sarasota, Florida 


To Licensor: 


GENERAL TELEPHONE COMPANY OF FLORIDA 
610 Morgan Street 

P. O, Box 110 

Tampa, Florida 
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PRARCIIGE CRanertens () GEADMICN CLUL VISION, A 
PLORIDA DARRMERGHXP, IGS SUICESSCRS AMD ACEIGIUS, 
Tis NOLKEACLUSIVS RICUU, LALVinssE AND Pumirr To 
CONSENDST, MAXRTAIN ALD OLINUMES A ccs GUT 
VISION ANTENNA SYSONi SNTY OF MANATEE, 
SPACE OF PLORTIDA, FOR A PERTOD OF sENTY (20) 
YEARS PACE LYESCLIVE VATE CY EAE MAncHISE, Pr 
\VIDERS CONDITIONS AWD PROVISIONS KRSLATING TWIsRETO, 


Section £: In censidesation of tho benefits that will eceuse to the 
Comty of Monatce, Picsida, hereinafter refoxsed to as the 
Licensor, and the inhabitants thezeof, and of the psyment 

CoN CADLOVISLON, hereinafter xcforred to as the 
Licenses, ta the Licensor, the sua of four pexeaat (49) | 
of ALL xentals fxoa subsexiicexs within the County o< Nanatece 
cucluding tne municipalitics, payable Desembar 3lst of 
each yew: by tho Licensee te the Licensor, said Liewmze ’ 

Oo CABIGVISLON, its successors and acssens, are 
; von ond vested with the right, autho ty, cases 
mont, privilege and posmit to consixuct, erect, suspend, 
dustall, lay dewm, repair, xensw, maintain, opesxrate 
condet in the County of Kanatce, a plant oz plants 
ox nyuter ox systems for the distribution and xceeption 
of tclevicion signals for all purposes whakscever. 


Section Ix: The poxcontage of the exvessa rentals to be paid to Liconscr 
ehall remain at 44 noatil July 15, 1975. Cn July 15, 1975, 
anil at cach five (5) year interval thorenftex, until the 
termination of this Pranchise, suid percentage shall be 
subject to resneyotiotion ketwecn the parties, provided, 
however, thot the nasinwa peccentayge of the gross xrcatals 
which Liccnsox may iipose shall be as follovs: 


Froa July 15, 1975 to duly 146, 1980 ~ 693 
Fron July 15, 1980 to duly 14, 1935 ~ 8% 
Frea July 15, 1935 to termination -16% 


Section III: Tae Liconsse is herchy given and granted and vested with 
the non-exclusive right ane authority, casanent, priviloge 
and feanchise to construct, excet, suspend, install, re- 
new, maintzin, ooerate and conduct t soughout, the County, 
a syste of poles, tovors, conduits, cables, conductors, 
mplifying cquirncnt, poles, fittings and all aypliznces 
Or upptwrtenances a3 necessary to furnish distribution ox 
Sale cf the televisioa xeecption service Zor mll purposes 
whatsocves or to the Operation of the cowmunity antenna 
gysten, over, along and seross all strcets, avenucs, 
alseys, weys, byicgss, rivers ond waterways and public 
places in the County of Manatee as they new exist om iuy 
horcuftor exist oz be laid out or extended, tegether with 
the further inclusive right, privilege ond permit to con- 
Gtxuct, excet, suspend, instoll, lay, xenew, xepaix, 
maintain end operate such poles, tovers, conduits, cables, 
eppliances and appuxtenanecs neeessary to the distribution 
with, inte, through, overs ond sbove and boyond the County 
of Lonatc2 znd to inhabitants both within and beyond the 
Jinits thexeoz, television reception service snd for the 
purpoce of extending sta Lines beyoad the limits of the 

County, Cazcther with the further sight to contract with 

the pees ecapeny sue/or tdlephone company for the use of 

dis poles and equipeent to the inhabitants ang County of 


Section IVs 


Section Vz 


Seetion Vis 


. 


Manates ond beyond, such television service. Upon the 
annexation of any territozy by the Coumty the right, 
privilege and permit hesebny granted chall c:tend to the 
terxitory so annexed, and all facilities owned, maintainca 
ox eperated by caid Licensee, located within the territory 
60 amexed upon any strecats, alleys, avenues, or other 
public places situated in such amexcd terxitory, shall 
thercelter be sulsject to all the terms herein. 


Tee poles, towers, and cables slall ke so erected as not 

to intesfoexe with the traffic over the strcets ond alleys, 
and the locaticn of all poles, towoxs or other obstructions 
Shall be Lined with the prior written approval and undex the 
supezvision of the County of ilanatee, a3 to such ocation 
giving consideration to the reasonable operation of samer” 
provicing fuxther that such lesation shall not be veutca 
interest, and the same shall be renoved by Ideonsce when- 
ever the simse xestricts or obstructs the opcracion ar lo-~ 
cation of any futuxe operations ox locations of said streets 
and glloyc and public places. fhe Licensor may at any tine 
Guxing the-cxtension of this franchise, determine that any 
fecllitics erected by the Lieansce are dangerous to the 
travelling public ond the said County Licensor mzy, in ite 
full diseretion, rcquixe Licensee to corrcet same at 
Liconseea' expense. The Idcensee agrecs to prevent the 
exeation of any custructions or conditions which are or 

may bhocome dongexsous to the travelling public. . 


In the event that any xond or highway shall be closed, 
abandencd, vacated, Aiscontinued or rcconsizucted, this 
franchise, 25 to the use of same by the Liconeee shall 


* dmnediately tomainate end at no cost to the Licensor. ita 
. ease of any disturbance of pavement, sidewalk, driveway or 


ther surfacing, the Licensee nhall, at its oom cost end 
expense, and in a manner approved by the Liconser, replace 


‘and restore all jin aa good conditica as bofore gaid worl: 
Was comsenced. : 


Pricr to commencing construction of any i:ind, Licensee shall 
have in full force and effect and thereafter constantly 
maintain and furnish a certificate of evidence thoreof with 
the Cloxrk of County Comaission, a good and sufficient policy 
or policics of inzuxance coverage of One Fundred Shousand 
Dollax3a ($309,000.09) poroonal dnjuzy each rerson. Three 
Hundred Ghovsand Dollazs ($300,000.00) personal injury exch 
accident and Fifty Ghousand Dollars ($50,000.00) prozert:y 
Gamage to he exccuted by an insurance company ox companics 
authorized and qualified to do business in Florida and con- 
Eitioncd to indemnigy ond save haxmless the County of Monatce 
from aad against any and all clains, actions, suits, liabilig 
ties, loss, cesta, expenses, intexest, attczneys fces or 
G@aaages of ny kind ox c:sexription which may acerve to oz be 
suttered by the License? er by anyone by xeason of any 


“construction, extension, repair, altexation, maintenance, 


opsratioa or other woxk, ox by xeuson of anything that has 
been Gone by the Licenses hoxcunder may jn any wey cause 
liability hy xouson thexco£, 


Section VIL: 


Section VIII: 


Section IX: 


Section Xs 


A 


Section Xf: 


-@ue Giliccace. 


That the Licenuyce shall furnish each school in the area it 
serves with cone free ontlcet for educaticnal purposes. 


; This License is made upon the following conditions, limi- 
tations ond requirements: 


(a) Installations shall ke done only in accordance with 
plans first submitted to and approved by tho County 
Engineer, hereinafter, fox convenience, called "ELGINEZR", 
and any work which xeguircs distuzbance of the surface of 
any stxcet of which will interfere with traffic shall not 
bo undertaken without pxioz permission and approyal oz 

the mannox of doing the work by the ENGINEER. Specific -— 
plans fox the cystcm shall be furnished to the County 
Engineer fox his approval and such anpxoval is required 
before undertaking the installatioas. 


Qo) Lheonsce shall have the right to enter into acree= 
ments with any pexsca, firm or corporation new authorized 
by Licensed, £xanchise ox othexswise, to exect and maintain 
overhead snd underground wires tnd cables for the peepese 
o£ chaving these facilitica. Liccasea may further re= 


‘Losate any cboveyround portion of its system underszound 


ia any orea whore existing power and telephone facilitics 
are so relocated. aye : 


(c) Where, in doing this work, Licenses distiuvbs any pave= 
ment, stxeot or other improvements, Liconsce shall premptly 
repair and replace the same in a neat ond workmanlike manner 
a3 nearly cqual to its original conditicn ag it way be and 


as required and approved by the ENGINUsR. 


(a) the Licimsee shall operate the system so that there 
will he no interference with television xcception, radio 
xeception, telcphoae -cammunications, ox other installations 
which axe now ox may hereafter bo installed and in use by 
the County ox uny person in the County. In the event there 
is any interference, thon upon notice to the License, 
immediate steps ohell be takea to remedy the interference. 


Licensor shall execute, sinultancously herewith a Resolutica 
which expresses approval of the effectuation of an agxrcenent 
betweca ERADMIWON CALTLEVISICN, and PLORIN Power LICH? 
CCIPANY for uce of the poles of PLORIDA POIER & LICED 
COuPANY in its opexaticns. 


Licensee agecas to take all actions necessary in order to 
Carry out the purposes of this Franchise Agreamcat and to 
provide tho service to the pubdlie contenaplated theroin with 


This Pronchise Agecencnt ‘chull terminate at twenty (20) yoars 
fxon the effective Gate of the fxanchise. If Licensee shall 


“Sahl to poxfema the tezm3 of this Franchise Agzcanent, 


ieensoxr shall give xreasoanbvle notice in writing to the 
Licenscs of any Cofieicacics claacd. After such notice, and 
Ono heaging, Licensor nay, 4f esficlencics are not correetcd 
within a xcasonable tine, cancel this license and franchise. 


’ 


Seetion XII: Licensor hereby granted this franchise pursuant to authority 
devived fxca Chapter 67-1674, Special Acts of Florida, 1967, 
und sae shall becene cLécetive imsediately upon its 
execution this day of duly, 1963. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. Cc. 


In the Matter of 

Petition by Manatee Cablevision, Inc., 

to stay construction and operation of 

CATV distritution facilities in Manatee 

County, Florida, by General Telephone Docket No. 18610 
System, General Telephone Company of 

Florida and GT&E Communications, Inc. 


To: The Commission 
STIPULATION 


Manatee Cablevision, Ine. (Manatee Cablevision), and 
Florida Power & Light Company (FP&L), by their respective 
attorneys, hereby stipulate to the following facts concern- 
ing negotiations and discussions between the two companies 
with regard to the completion of an agreement permitting 
Manatee Cablevision to attach its CATV equipment to poles 
of FP&L in Manatee County. 

On June 16, 1965, Manatee Cablevision received an 
exclusive CATV franchise from the Board of County Commissioners 
of Manatee County to operate in the unincorporated parts of 
the county. 

Mr. E. J. Vehnekamp, President of Manatee Cablevision, 
opened discussions regarding the pole-attachment contract in 


August 1965 with a representative of FP&L. On November 18, 
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1965, Vehnekamp formally requested in writing a pole- 


attachment agreement from FP&L. 

In February 1966, Manatee Cablevision submitted to 
FP&L a full)-executed copy of FP&L's standard pole-attachment 
agreement along with the required sucety bond and certifi- 
cate of insurance. Vehnekamp and revresentatives of FP&L 
held numerous discussions both before and after’ the submis- 
sion by Manatee Cablevision of the agreement. shortly 
thereafter, FP&L informed Manatee Cablevision that it was 
freezing all action on pole-attachment contracts. This 
freeze lasted approximately 6 weeks; Then, in pecondence 
with FP&L's general policy, FP&L representatives indicated 
to Vehnekamp that, if Manatee Cablevision was able to secure 
from the County Commissioners a resolution specifically re- 
questing FP&L to agree to permit Manatee Cablevision to 
attach to its poles, FP&L would execute such an agreement. 
The County Board, however, took the position that since 
they had granted an exclusive franchise to Manatee Cable- 
vision, an additional resolution was unnecessary. Represen- 
tatives of Manatee Cablevision attempted on a number of occa- 
sions throughout the remainder of 1966 and 1967 to obtain 
a resolution satisfactory to FP&L. On November 7, 1967, the 
Manatee County Board of County Commissioners adopted a . 
resolution stating that it "hereby expresses that it has no 


objection to the effectuation of an agreement" for use of 
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FP&L poles by Manatee Cablevision. This resolution was 


not acceptable to FP&L. FP&L desired an affirmative resolu- 
tion from the County Board because there had been complaints 
in other areas and because there were some complaints in 
Manatee County about the unsightly appearance of overhead 
lines. On February 8, 1968, the Manatee County Board of 
County Commi.ssioners adopted a resolution which stated that 
it "hereby expresses approval of the effectuation of an 
agreement" between Manatee Cablevision and FP&L, 

On February 24, 1968, Vehnekamp submitted to FP&L 
a filled-in standard form contract dated February 21 and 
executed by Vehnekamp as President, accompanied by a 
certificate of insurance. A bond was never submitted. The 
agreement was subsequently executed by Mr. R. C. Fullerton 
as Executive Vice-President of Florida Power & Light. Upon 
receiving the copy executed by Mr. Pullerton, Mr. E. A. 
Adomat then Division Manager of FP&L for the area called 
Vehnekamp and advised him that the contract had been executed 
by FP&L. To the best of Mr. Adomat's recollection, he told 
Vehnekamp that the agreement: was ready for delivery to Manatee 
Cablevision and that Vehnekamp replied that because of problems 
which Manatee Cablevision was experiencing at that point, he 
would appreciate it if Adomat would held the contract for the 


time being. (To the best of Mn vehnekenp's peccllosbbetpie 
did no domat did not 


re : The 


contract never was delivered and at some subsequent time 
in the spring of 1968 was voided by Mr. Adomat. There were 
subsequent conversations and meetings between Vehnekamp and 
Adomat and other representatives of FP&L during the spring 
of 1968. | 
On July 24, 1968, representatives of FP&L met again 

with representatives of Manatee Cablevision concerning a 
pole-attachment contract. At that time, Mr. Adomat of FP&L 
informed Manatee Cablevision that, since Bradenton Cablevision 
had received a non-exclusive franchise to serve Manatee 
County and since Manatee Cablevision's franchise had become 
non-exclusive, FP&L would not enter into a pole agreement 
with either firm until Manatee Cablevision and Bradenton 
Cablevision had agreed between themselves on which territory 
each would serve. In the presence of the representatives 
from Manatee Cablevision, Adomat called Mr. John s. Booth 
of Bradenton Cablevision and stated the same policy to him. 
Vehnekamp contacted Adomat on several subsequent occasions 
and requested an agreement. Adomat refused on the grounds 
of the policy he had stated on July a4, : 

; Having received a franchise from the County in July 


1968, Bradenton Cablevision, which served in the City of 
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Bradenton, on December 21, 1968, requested that FP&L amend 
the existing agreement for CATV attacnments in the City to 
include attachments within the county. 


to that time, in January 1969, the agreement betWéen FP&L 


and Bradenton Cablevision was transfered to General Telephone 
and Electronics Communications, Ine., which had purchased 
Bradenton Cablevision CORS Sapieinidymyenipreme Mee sis eae is 
aguante 
quested by an officer 


ber 


mo, 


The background of the FP&L agreement with GT&E was 
that in late 1968 Bradenton Cablevision was beginning to 
move its lines, utilizing telephone company and its own poles, 
into the county. It verbally requested FP&L to grant pole- 
attachment rights along a number of blocks of a residential 
street so that it coulda Serve a trailer park with which it 
had contracted to provide service. After FP&L refused to 
grant service on its poles which ran between the back yards 
of the houses on this street, Bradenton Cablevision installed 
its lines on poles next to the street itself, 

This brought about a strong. reaction from the residents 
of the neighborhood who were customers of FP&L and when 


Bradenton Cablevision stated that it had tried to get the 


a5 


electric company to allow it to use its poles, pressure was 
brought upon FP&L to alleviate the situation, Consequently, 
FP&L for the first time gave permission to Bradenton Cable- 
vision to attach its poles. in the county. THe amendment 
of May 1969 was filed to formalize a situati Thich in 


fact already existed, 


| On May 22,°1969, Richard Leghornf who had recently 


purchased Manatee Cablevision, (it hadfceased underground 
construction in the county in the fai of 1968) and Vehnekamp 
met with John J. Hudiburg who had icceeded Mr. Adomat and 
requested a pole-attachment cont ct. That meeting was 
followed by an exchange of corfespondence and other neetings 
culminating in an agreement Yetween FP&L and Manatee Cable- 
vision on July 28, 1969. he agreement is FP&L's standard 
contract and covers a poytion of the county. (A copy is 
attached hereto as Exhyit A). : 

On July 15, ghd 25, Kenneth Leghorn, then President 
of Manatee Cablevisfion, in writing requested pole~attachment 
agreements from Kf&L for the City of Bradenton. On August 
27, 1969, afterfManatee Cablevision received a franchise from 
the City of BYadenton, KenrethLeghorn renewed his request 
for an agreefient from FP&L for the city. FP&L has agreed to 
extend itsfJuly 28 agreement with Manatee Cablevision to 
include e City of Bradenton under the conditions set forth 

fidavit of J. G. Spencer, Jr. (Attached hereto as, 


¥-, 
Rd 
aye 


aps 


FP&L has executed a standard pole attachment agreement 
with both GT&C and Manatee. In accordance with FP&L's policy 
the requirements of this standard contract have and will be 
administered in the same manner for both companies and such 
requirements have not nor will be suspended even temporarily for 


either company. 


Respectfully submitted, 
FLORIDA, POWER & LIGHT COMPANY 


AS 
Lemke 7 4, VX 
R¥chard M. Merriman 


Reid & Priest 
815 Connecticut Ave., N.W. 
Washington, D. C. 20006 


MANATEE CABLEVISION, INC. 


By a eke Soe a ts 
W. Theodore Pierson, Jr. 
Pierson, Ball & Dowd ° 
Ring Building 4 
Washington, D. C. 20036 
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Meanstes Cetslovicion tc. 
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Re Se besnora, Feosiaenit 


CATV POLE LEASE AGREEMEN 
URE EMIENT 


Roe 
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2 FLORIDA, a 
corporation of the State of Florida, having its principal office 2t 610 Morgen 
Streez, Tampa, Florida, “heveinaiter called the Licensor or the Telephone 
Company, aad Monstee Coblavision Ine. Box 1548, Precdenten,| 
horeinaiter called Licenses or CATV Compaay. 


WEERZIAS, Liceasee prozoses to furaish a television entemas ‘sesvies to 


Manatee County and vicinity and wilt need to 
wect and maintain an antenna tower located ct 26th Avenus & S0:! 2, =ceCenter, 
and tclevision cables, wires and applicaces together with associczed cabic 
snesscugess, anchors and other appurtenances (hercinasier somezimes 
collectively called the equipment") throughout the arca to be sezve 25.6 
desires to attach such equipment to poles of the Telephone Compczy and/or 
to poles used jointly by the Telephone Company and other companies; and 
WEERZAS, tho Telephone Company is willing to permit, to wae extent 
st may lawiully do co, the attachment of said equipment to its Do eennenes 
in the Telephone Company's judgment, such use will not imeriexe with its 
owa Service requirements or the service requirements of other joist users, 
ancludcing consiéerations of cconomy, and safety. : 
NOW, THEREFORE, in considerStion of the mutual covenants, terms 
‘and Conditions herein contained, the partics horoto do mutually coveaans 
me 
and agzce as follows: 
. ARTICLE I 
DEFINITIONS : 
2. Ali references herein to “Tclepnone Company poles" or its poles" 
Chall mean poles solely owned by the Telephone Company, or rented by tho 


Telephoze Company from another ownor.. 


ole 
2. All references herein to “joint user" shall mean (1) a public 
- utility combany or municipality which has attachment privileges on the « 
Roac Compaay's poles, or (2) a public utility company which owas 


polos 0% Which the Telephone Company has attachment privileges. 


ARTICLE II 
SCOPE OF AGREEMENT 
the Telephone Compazy hereby agrees to license and permit the 
to attach its equipment, for the purpose of furnishing a 
Service, to suca of its poles a6 axe, in the judgraent 
Vaizasle for such attachments, Cubdjcct to tas 
Conditions ané limiztioas contained nereia, 
& While itis contemplated that the CATV Company's use of its 
cceipment to Se attached to the Telepnone Company poles will be for the 
Timary pUxpose Of transmitting program material received at the CATV 
Company's antenna Zrom standard television and/or FM roadcasting 
Stations to receiving equipment located in the premises of its potroas, the 
CATV Company may transmit other program material such as filiein music 
Teprocucede cn the CATV Company's ecquipment located at the input point or 
Teccived ccf the air on the CATV custemes's system, time ond weather 
information, local events of public interest and Closed circuit television 
programs provided that such ciaterial is furnished to al. CATV patrons 
without additional charge. Tae CATV Company will sot use its equipment 
*or transmissioa of pay television progzaxis. 
5. Tae CATV Company agrees to secure ay and all conséats, permits 
Or Licenses that may bo legally required by any television broadcasting 
company or others by reason of the CATV Company's transmission oz such 
program material or other operations of the CATV Company hereunder, 
6. Tao CATV Company agrees to assist in, and bear tho: expease of, 


securing ny consents, permits or licenses chat tazy be zoquired by the 


Teicphoze Company by reason of tais Agzcomoat, c 


+t eng ere 


AR’ TICLE it 
————— 


SLICATION FOR PERMISSION TO ATTACH 
ee VAG 


x the CATV Company cesires to attach its equipment to any 
ompany's poles, it shall make written application oa 


+ A attached hereto and made a part hereof, ‘in the 


time to tirac prescribed by the Telephone Coraziny. 


clephone Company is willing to permit such citachments and, 


btains the approval of such join: use Nace, 
pnone Comvany sha ‘ of Exhibit A to sei CATV 


Sorpan y Searing the enc 
y 


Company shall complete cach instal 


thac when i: proposes to co such werk SUursicioniy 


Tepscscntetiv Che Wack 6UCA Work is per. 


Telesnone Company clocts to have iss wesve 


Company shel. rcimbu Giephone Cozapany Zo> the cost an 


. a 


9. Whore costs are involved in the vcarrangemcent of the Telephose - 


Company or other acilities to accommodate the CATV Company's equipment, 
; ' 
of 


said ara Snuil de returacd to the CATV Company 
Ectalling the costs in th for th : se. Approval 
Os said cpplication by the Telephone Company is subject to 
azetion trom tae CATV Company, on said application in the sp. 
thereon Jor that puxpose, to make chanses and rearras, gements, at the CATV 
Company's sole risk aad expense, detailed by the Telephono Compaay with 


GiiG conics Of Gaid applicacion, h é : 


Tae CATV Cozapany shall not have the right to place, nor snall it 


ace, ony ccditional equipment upon any pole used by it hereunder withous 
son therefore and receiving the Telepnone Company's 
9 60 50, ail as prescribed in Section 7 Berein; nor shall the 

Ve 
pole witous th wapany's prior writtea appr 

Visions of this ci Ot restrict tho attacament of television 
Eroas te tio television cable saessenger. 

ARTICLE IV 


Smt creo acrans 
eA an oe 


Sas ClTY atc owa cost ind expeasc, shill coastruct, 


= AS Aes 
3S OL tS 


ecorcenee with (2) s Sane speciications 


SEL srorm. tis to time Sloe, (25) SEI Pubdlication 


SpecLications os the most curreat edition of 


oe Caer sees TT meet me) Ga cane ‘= ae en om oe* —_ 
wae Notiosii Slectvical Sazety C . Cents OF 


of saicé specidcations or code, 


this Agreement 
The CATV Company agrees to 
vick onc expense, with the speciZcations of 211 


Spm ai taiee Sar Ror cea Eo SASF Ak Ae 
Meee, ES VEVISEE TO Va bo Sake OY ae Welopaonae 


Company i. “% provisions of this Azticle IV. 


ARTICLE V 
LATION AND MAINTEN 
AND POLES 
ct location of CATV Company's attachments on poles shall 
orm & joint survey to be made, at such times as shall be 


Y agrece upon, by representatives of the Telephone Company, the 


; 
: ite representitive, Das 


CATV Company and, if desired by a joimi user, 


post cach new iaviallution of the CATV: 


pany may is 
o= its poles and in the vicinity of its lines or appliances ané 


the CATV Company 


Company 
odic inspections of the entire plznt o 


2g raay Warrant; and the CATV Company shall, on demend, 
Telephone Compaay fox tac cost of such surveys and 


aspeciions shall not operate to relieve the CATV 


obligation or Hability assumed under 


aon eee! 


mes a= Ste 
Se’ Tele pons Cosapany tand, when in its 9 


Sto poles solely owace % 


see Sane ke oe OF el ee. 5 oe wae mnag oe e pen egtictenite Le 
Seé by cic Telephone Compony one others, mciucing bat net saneec]e 


© furnish o11 such 


ecphone Company tor 
ADV Company shail depos 


installation, suiticient sums 


prior to such instalicti 


pote) Cozapes: to be 26c¢) Uate tO > 


suck work. 


ent upon poles owned by others at the request of the CATV SES 
he CAT Z 


pproval of the owaers oz such ES: and t 


burse the Telephone Company sor the entire expense thereby 


(Nothing in this-paragraph is to selieve the CATV Company tzom 


PapTLy W ci 


gan adequate work force, readily at hand to promptly instal 


tae CATV Company's CUISS- 


13. Where the CATV Company's attacamenis can be ee on 


ne Telephoss Cogapaay by voarraaging or changing & 
wapeny or Cthor jou 


os 


the Doiephone Company the actual cost of making such rearrangements 
. 


oss. Any streagthe ng of poles (“uying) required to uccommodate 


. sene 


the Stiochments of tle CATV Company ohall : oy aud it the 


enpease os the CATV Company and to the satisfaction of the Telephone 


wee Witten novi in : oranany, tne CATV 
Coma SaELT SS.SCaS FOplace WS e¢uipmMens cinched to the Telephone 


Company's «vie: vtvansier the came to substitutce poles, or perform 


S VWOSe I COmRTCHON Wats. GAIE <: 


oy tac Delcs Corapany, ic the CATV Company 


provicec, Aoweves, that 


sacl CW mame Cra Omaiteveh tL arenes 


Py Se Ce CEASE Sn 
© poles, the Incilitics txcercen 


to Feplace ony oF its cculpment auaicheé ts the Telepsoz 
Ciently in wcvance thereol So that the 
Such work and, in the event the Telephoze 
S20 CO SO, the CATV Com sony shali xesraburse 
size expense thereby incurred. 


“ao tree trimming required on account of CATV Compazy's equipment 
by the CATV Company at its sole risk and expense and ina 
sory to the Telephone Company and any othe= joint users. 
CATV Compaxzy shall, at its sole risk and expense, maintain 


Pas . 


GM Of its Gitechmenis om the Telephone Company's poles in saz 


one Company reserves to itseli, its successors and 


maintain its poles and to operate its Zacilities thercon 


LUERCT 46 Will best cnable it to sulfill its public service reguizemenis. 


. 
oe 
a ae 


anc Telephone Company or other joint users shall not be liable to! the CATV 


Company Zor any interruption to the service of the CATV Company or for 


siexeance with the operation of the equipment of the CATV Coripany 


ag in any manner whatsoever. 


Tac CATV Compeny shall not at any time rnake any additions to, oz 

3a, the location of its attachments oa the poles covered oy this 

Siccmiont without the prior written consent of the Telephone Company 
Oxcept, im cases of emergency, when oval permission shall have been 
wa the Tolephoze Company's cuthorized representative and 


ed in writing, 


isthe CATV Company should recuire the location of its equipment 


wo OF Other public or private property in the 


ss amy puolie 


te See codes ae Pelee Lee TC seat >, ays 
40S Souanecs ia tne torvitory covered by tais + 
? 7 


the CATV Compeay 


wo Whether it wishes to place pole ducilitic: 
ii the Tel 


+88 OWN UXpense, cxrect pole Zaciliz 


¢ CATV Company and the Telephoze Compeny, and the Cs IV 


Compeny shall thereupon make epplication for permission to place'its 
CCuipr.ent thereon as provided in this A¢ 
21. In ordex to keep the num 


elsewhere to a practicable mi the CATV Company a. 


G7GCe any poles of its own in or near eny 20a of the Telephone Company. 


22, Nothing in this Agreement shall Se coastrued to odligate the Telepzose 


Compiny to grant the CATV Company permission to use aay particular pole. 
ission is refused, tae CATV Company is free to rake any other 


tray wish to provide fox its equipment at the location in 


vex, pursuant to tae provisions of this Agreement, 
removal shall be made, except as otherwise speciiically proviccc, 


(30) days following the giving of notice to the CATV Company 5:7 
wacphone Company to so remove. Upon failure of the CATV Company 


Oo Tom * “acaments within such thisty (30) cuys or as othexn-: 


may remove them anc charge uli costs 


Owits such semoval 


mer sored nice ceed een 
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PPTOVGl OF such replacement or (ii) of its cancellation of the application wits 


mt of the CATV Corapany's approval of such seplacemect, 
Cac Company shall replace the pole and the CATV Company shsll 


vo the Telephone Company the char 
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whe total in place cost of a new pole, plus the cost of removal of the old pole, 
© actual cost, ifany, of transf : clephone Compazy's and 
ents from the olé pole to the new pole and s 


tated by the CATV Company's requirements, 
silvige value of the old pole and a depreciation allowance, such allowcnce 
omputcd as zollows: 


tive average value of a pole in service (2s determined by 


idisg the total numbor of poles in service into the investment balances) 
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fed to in this Paragraph 25, au of the date of 
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exh. 2 18610 


Before the 
FEDERAL COMSULICABIONS OO. 
Washington, D.C. & 


In the matter of ) 
) 
Petition of Menutee Cablevision, Inc. ) 
to Stay CEESEE LS ‘ ation ) 
of 2 CATV Syste: in Manas ) 
Florida, by Ce: = R ) 
of Florida and ¢ ‘ re ications ine. ) 
To: The Commission 
OPPOSITION TO Fz 
FOR EIEDIATS ISSUANCE 
GT&E Communications Inc. ("GTEC") nereby i 
to the Petition of Menetee Cablevision, Ine. (“Mx 
Issuance, Ex Perte, of Stay Order. In support sherec?, 
respectfully shown: 
1. On June 26, 1959, attorneys for GTEC were served with e 


Ly 
ele 


copy of the aforementioned petition of Menetee, which recuested 
Commission to issue an ex parte order prohibiting TEC or Genere) 
* Telephone Company of Florida ("Generel") fron in netelling exy egditional 

CATV facilities or opereting any facilities already insvelied in Manatee 
County, Florida pending further consideration of a Petition for Enforcement 
of Cease and Desist Order by Manatee’ deted April 3, 1959 which we 

in Docket No. 17333. In short, the grounds for that Petition were that 
General was in violation of the cease and desist order adovied in that 

docket on June 25, 1968 in that GTEC was constructing feeder ena Eistributic: 


cable in Manatee County. 


2. The General System Responéents in Docket No. 17333 filed en 


Opposition to Manatee's Fetition on April 16, 1959 requesting diszisscal of 


649 
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Venstee's Rerly to the General System Respenlecr.cs' 
requested til disclesure of whet 


py GPEC in Manatee County. by 


omission revuested additional 


hewever, Ls here petitioning the 
grant immedcisie ex parte = lief, vri he éete on whien Gener: 
response to vn eforeseiz letter is due, allesing that 
to await Gene: i since it cemnot be canied that {e) GEES is 
operating wematee Cowity, (b) GTEC has pole attachment 
General's VY systems have requested 
rights from Generel. Ho ™ i ade of the fact that 


elso requeste2 General to x th “any other information 


pertinent to the matter uncer consideration." The Commission in 


letter also zeve Manatee an epportunity to coment on General's responses. 
. Menetee is now seeking to thwart the procedure set up by the Cosmissior 

hk. No reasons ere edvenced by Menate 
relief reguested must be granted by the Comission without waiting 2 li 
over one weex for all the informetion the Ccesmission reauested, and little, 
if any, edditionel fects are alleged by Menetee in its Petition which were 
not already contained in the previous filings by Manatee and the General 
System Respondents. 

5. A restreining order is an extraordinary remedy, and sheuld 
not be granted without novice ebsent a showing thet irreparable injury, 
loss, or de=age is likely to result before Retin is served end a hearing 


can be had on the epplication for 2 preliminary injunction. 


6du 
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6. To obisin such relief, Manetee has the burden On 
that it has a probable right, that there is a probable denser ent tha: 
its right may be deveated unless the relief is Gented. It also ust 
show that it is in exbsieniiel need of protection, that the @s:.22¢ 
@exied plainly outweighs any foresec es 
it, and that it will probably ereveil on the merits. 
190 F.2a 601, 602 (2.6. Cir. 1951), Hamilton Watch Co. vs Pees 
ik F. Supp. 307 (i. Conn., 1953) aff. 205 F.2a 73° (2a Cir. 2653). 
also Moore's Federal Practice Si 65.04, 65.06. Manatee hus Teries 
the burden placed uzon it. 
7- Section 214 of the Communications Act of 193 provides 
pertinent pert that: 
"No cerrier shell undertake the constructicn 
of anew line or of an extension of eny line 
weeunless aid witil there shell first* 
been obtained fren the Commission 2. 
thet the present or future public conven 
and necessity require or will require tne 
construction. ..of such additional or extende 
line..." (Emphasis added) 
It is clear that in order for Section 214 to apply, the constr uction must 
be done by or for a carrier, and that the only carrier here involved is 
General. Thus, to bring General within this Section, Manatee hes tne 
burden of showing that General either by itself or through some instru- 
mentality is constructing the lines. The mere recitel that GTEC is 


constructing and that GTEC incidentally is an effiliate of General is 


not enough. This is evident fran the following recital of the facts. 


8. On July 23, 1958, Bradenton Cablevision, @ prececessor of 


Sarasota Cablevision, Inc. was granted a franchise to conduct a ceble 
television business in Manetee County, Florida. On March 1, 1957 


Bradenton Cablevision, which had no affiliation with General, entered 
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into a pole attachment agreement with Florida Poser and Light Coneeny 
P 


("FP&L") covering the City of fragenton. On April 22, 1¢ 4G, this 


nS 


agreement ves cmences to include poles in a portion of Mrnavee County. 
£ GTEC « 2d the 


yee of Saxere 2 Ceclevision, Inc. with FF 


a al = Sa alas: St mere es 


perticipets don in this S transaction. On June 7, 1957 Fradenton 


“cablevis sion entered into a CATV pole lease agreement with Ganeral 
covering the city cf Sradenton end vicinity, .inclucing Menetee County. 
On November 1, 1968 the essets of Bradenton Ceblevision were transferred 
to Sarasota Cablevision, Inc., and pursuant to a Plan and Agreement of 
Reorganizetion dated as of November 27, 1958, the assets of Sarasota 
Cablevision, Inc. were transferred to GT&E Communications inc. on 


January 8, 1969. General hed no connection with this transection except 


ee nee oe meee ome eee 


to consent to the assignment of & me aforenention 1eG pole att ayers aureensny 
———— =~ . 


J gn meme oe een ce meee eee 


gated June 7, 1% _or int sae | no arsets 


— Soe ee heen eee te 


Ene en 


of Sarasote Ccptevision. oe Generel has no control, directly or inatrectiy, 


eee esis? Fe tnte ne peer 


over the construction, operations or management of GTEC. Neither GilC nor 
any other entity, affiliated or unaffiliated, hes subscribed for CAIV 
distribution service under General's Tariff FCC No. 1 filed with this 
Commission. 


g. Prior to the acquisition of its assets by G GTEC C, Bradenton. 


\ . Cablevision comenced construct 
a. Sones Ser 
ee in Manatee County and furnished CATV service to customers in Manatee Cow: 
BRS CN nn ~ 


Vo naar a a OO : 
awe ‘\ This construction was continued by GIEC both by meens of its own employees 


and through a contract with the Jerrold Corporation. General has never , 
: Rae 
performed any construction,for GTEC. The only work it hes done in this | 


‘ 
i 
connection is to rearrange its own facilities on the poles being utilized 


by GTEC. ree 
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10, ‘The majer thrust of Menetee's complaint 1 
has either gore a or refused to gran 
that somehow Gi:. is tc ble~e. No facts 
“somehow, ani i: there ere none. 2, is not affiliated 
any way contrulle: siete Z : 2 i? Msnetee he 
action agains: = 2+ should orins it in 
Florida, not tcvove t! Sexmissior: , 
ean grant no relief against, Fria 
Comission to penelize GIES beceuse oF some action or inaction tazen 
FP&L at a tise when GTacl end Generel soblne) <yeiiel etexalc ee 
or Bradenton Cetlevision. 

11. Menetee pt! : 2 With Dimension 
Cable TV, Inc., 16 F,C.C. 2a bh5 (1959) and Tele 
but it wild rot initke Dimension Cetle, here, here 
cone for the : operetor by the telephone co.pany, 

“custom work erger" besis or otherwise. Unlixe Telecesie, here, there is ro 
request for corzimon carrier channel service from en a telephone 
company. Eere, there is merely a CATY ccoxpany continuing the construction 
which was initiated by another CATV company et & tine before its assets were 
acquired by en effiliate of a telephone cccpsny. 

WHEREFORE, in view of the foregoing, it is respect 211+; submitted 
that the Petition for Immediate Issuence, Ex Parte, of Stay Order of Manatee 
Cablevision, Inc. be denied. 

Respectfully susnitted, 


GT&E CORAMICETIONS Inc. 


eat 


Theosasre 7. eo 
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STATS OF I 


COUNTY OF NEW Yr. 


LEDet D. SISECP, being duly sworn, Says: 
I am Controller cf Gros Communic 
I nave rezé tne foregoing Orvosition 


Issuance of Stay Crder ans the fects containes therein ere trae and 


correct to the test of my knowledge, information ani pelicl. 


Sworn to before me 


this 27th dey of June, 1969. 


D7*ALD P. Be CORMICK 
Notuy mS Stete of New York 
‘o. 
Qualified in Roce‘ard County 
Commission Expires March 30, 19 FY 


CShoom Sinitecn Mitel tern thisty Ctrl Cybrcrwe 
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Site Gerk 17, Mie Yok 


Mr. Ben F. ¥ 
Feceral Communicati 
Washington, D. C.° 


ale e, Secretary 
20554 
a: 


Your Reference No. 9400 


Dear Mr. Waple: 


tens Commission 


This is in reply to FORE ‘letter of June-18, 1959 recuestin: 


information with respec 


7 4 


£ Florida and Gras C 
The following enswers will be 
your letter. 


(a) At the outset 
ov" is an abbrevie 


1959 Gr&Z Commmicaticons Ine. 
of Sarasota Cablevision, 
Feorgenization deted as of 
include all tne 2 
inc. to conduct S, cad 
and « portion ‘of 
Cablevision, Tne. any of its 
connected therewith have ever 
affiliated with General Teles 
oe CCS Inci. 
~« Electronics Corps 
General Telephone Company or 


‘fo 
et 
ot 


s 
51 


Florida nas no aera interest in, 


or management 

(ob) GT&E Communica 
aol Levision, Ine. 
“ang Manatee County, Florida 
“Ine. and its 


% to the over ations of 
mraunications Inc. in Manatee County, 


keyed to th 


sted name for GT&E Communicatio 
entity separate and apart from GT&5 Commmmications Inc. 


mae 2s 
is a wholly-owned sudsid 
ration, which ows 10% of 


oat 
Vous 


predecessors in December 157 and July 1056) 
ee Se 


General Telex 


esticns listed on page 2 or 


cut that 
ons Inc. 


it should be nointed 

and i 
On Je 

acquired substantialiy.all of 


So 


Ine. pursuant to a Plan a: sae Aagreener: 
Hovenber mae : 


1958. The 
risnts used by 


predecessors 
nad any effiliation with 
TO 


rors Ten ans ¢ 
Electronics 

i 

= 


any 


OmD aay 


eporatik 


3 
m2 
a 


elephone 
otk of 
General any of 


zx cenerol crer, ti 


Florida. 


of Gl&E Communications Inc. 


tions_Inc., as successor 
is continuing 


. the CAlV.service ao ti 
ch.was initiated by 


Se roro! 


ta Cn Sec 
Teapectively. 
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. Mr. Ben F. Waple -2- July; 2, 1969 


GT&E Communications Inc. is continuing the CATV service to the Orange 
Grove Trailer Park which was_coznenced oy Sarasota Cablevision, Inc.  ¢ 
on December 19, 1968.ond_ commenced furnishing CATV service to Hawaiian 
Village Treiler Park on Merch k, 1969, and to,.Cosa.Lome.Trailer Park 

on Jyne_3, 199, The dates of commencement of service to the Hawaiian 
Valley and Cosa Loma Trailer Parks were coincident with the opening 

of those parks. a 


1 
t 


are 
that-pole 
‘Inc. on 
January 8, 1969. _Gt3= Comnur Csi 
Tele none_Company_of, Florida for pole_attachnent errengements ae 
_ Bradenton Cablevision ootained pole attaciment rignts from Florida Power - ( 
i & Light Company on March 1, 107 for the City of Bradenton, and in 
December 1968 for the purpose of stringing cable to provide CAtV service 
to the Hawaiian Village, Orange Grove and Cosa Loma Trailer Parks. 
(a) The only entities which applied to any company in the 
Generel System for vole attachment rights in Menatee County were 
Bradenton Cablevision, as stated in (c) above, an Manatee Cablevision, 
Ine. CGoneral Telernene Company of Florida received 2 request from 
Manatee Cablevision, Inc. for such an agreement on or about July 20, 
1968, on which date General Telephone Company of Florida sent to Manatee 
Cablevision, Inc. an unsigned pole attachment agreement form for signature _ 
by Manatee Cablevision, Inc. This form was not revurned to General \nyit 
Telernone Company of Florida until May 22, 199. General Telecinone Ay oF 
Company of Florida tetween July 108 and January 1659 decided that it | 7° 
would no longer grant new attachment rights on its poles in ivenatee County 37 
or elsewnere either to affilietes or nenaffiliates ond at that time 50° 
considered its offer of pole attachment vigats to Manat 
Inc. to be void: and of no further effect. General Zel 
Florida has so infermed Manatee Cablevision, Inc. 


(e) 
Communications Inc. in its efforts to furnish CATY service 2. portion 
of Manetce County ere based in cad faiva. It is seein: prevent GT&S 
from 


. A 


Comunicniions Ine. from serving portions cf 
continulr 

Sarasota Cadl cioution 
systen. 


Manatee Cablevisien, Ine. can hardly be termed a CATV operator. It has no 
tower in cperation, no head end either constructed or in operation, and 
no customers. However, as stated above, Manatee is presently constructing 
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Mr. Ben F. Waple July 2, 1%9 


a distribution sysven in Manatee County by placing the cable underground. 
It is thus clear that what Manatee is now doing, it could nave done when 
it received its fr nehise in 1965 and that any refusal by ony entity to 
enter into pole achment arrangements with Menatee has never prevented 
3t from providing CATV service if it wished to co so. 


Manatee Cablevision, Inc. neither now has nor ever had any cause of action 
against Sarasotve Caolevision, Inc. and thus hes no cause of action against 
either GTZE Communications Inc. or General Telephone Comeany of Florida. 
The Comission should not permit the "red herring” of effiliation raised 
by Manatee Cablevision, Inc. to cloud this fact. 


A copy of this letter is todey being mailed to counsel for Manatee 
Cablevision, Inc. : 


Respectrully submitted, 


——+- - = 


SLD P, Mowe 


Attorneys for the Coneral 2 
System and Genera. Pelepnone 
of Florida : 
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STATE OF NEW YORK ) 
) Ss.: 
COUNTY OF NEW YORK ) 


LEMUEL D. BISHOP, being duly sworn, says: 
I am Controller of GI&B Conmunications inc. 


I have read the foregoing letter dated July 2, 1969 and 


the facts contained therein which pertain to.Gize Communications 


Inc., its predecessors in interest and. their vas, present and 
proposed operations are true and correct to the dest of my 


knowledge, information and belief. 


« Dionve 


Sworn to before me 


this 3rd day of July, 1969. 


ous etl le Bs hlonss 
vice 


Quast fied jn Rockizad County 
Coramission Expires March 30, 192) 


Instance and Performance Bond - 
sne Gonupany of _Flexida 


The enclosed Insurance Certificate and Periermence 
Bond heve been veturned to me br Mr. N. A. ihite, Marketing 
Lbirector General Telephene Company of Pleride 
indicated thet according to the agreement tasy 
noticied (30) days pricr to any change ox cance 
Unde: Special Provisions en the Cartixicate ox PUNaNe S 
it has been stamped Lt. days. Also, no Seal cr 
appears on the second sheet cf the perLlorsance 


Would you please have che necassary correct: 
made end retuxn the insurance and bond fcvuas to 


office. 


R. F. Purdick 
‘Division Manager 


f 
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|. GENERAL TELEPHONE a ee 
: = Eee sour 


ree OF FLORIDA 
L. Intra-Company Correspondence 


1 Dote November 4, 1968 


-¢ : 


t 
A, To__Du_1. O'Conner, Jr. Ap 0 
: NAME ANDO TITLE ' MAIL CODE NO. 


E. H, Petelle | 
a i ON —— u 
From NAME ANO TITLE By At | MAIL CODE NO. 


x Sobrece red AA treet 


Reference __Sarasota-Charlotte Cablevision Inc. 
We have attached for your information the Chronological Activity Report 


we developed early in July. There are also copies of additional corres= 
pondence transmitted since that time. 


You will note that there has been some delay relative to the processing 
of the subject Pole Lease Agreement. For the most part this has been 
due to the reluctance of the customer to establish the $5,000.00 Surety 
Bond as called for in the agreement. 


As you know, he finally decided to obtain the bond at the same time company 
policy dictated complete refusal of any new Pole Lease Agreements. Unfortun- 
ately, the cost of obtaining the bond (as evidenced on attached invoice copy) 
is a total loss to Mr. Ewing. 


It is Counsels recommendation, due to the unforseen circumstances involved, 
that a credit adjustment be made to this customer to reimburse him for 
the $100.00.loss. 


SL GLE 


RECEWWep 
WuUVY 5 
E. H. Petelle © 1968 
Marketing Supervisor Sou. Div. Com'l Mer. 


Attachment 
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SARASOTA - CHARLOTTE CABLEVISION, INC, 


Aug. 22, 1966 
Mr. Ewing, President of Sarasota-Charlotte Cablevision, 
Inc., contacted General Marketing in reference to pole 
attachments. 


Aug. 31, 1966* 
Mr. Ewing made formal request for information relative to 
leasing poles or leasing a complete CATV system 

Fourth Quarter 1966 
Several telephone conversations regarding feasibility of 
our constructing and leasing CATV systems 


Jan. 3, 1967* 
General Marketing mailed two (2) copies of the CATV Pole 
Leasing Agreement to the customer 


Feb. 7, 1967* 
Date on Charlotte County approved Franchise 


Apr. 12, 1967* : 
Apparent date that customer signed agreement 


Sept. 30, 1967* 
Date on Sarasota County CATV license _ 


Jan. 16, 1968 
As of this date customer had not provided proof of insurance 

or Surety Bond as called for in the agreement. He asked ca 
Marketing to attempt to get Executive approval without these items. > 
Marketing contacted General Counsel and pointed out that the 

customer wanted to be assured of approval before going to the 

expense of additional insurance and Suret} Bond. Counsel informed 
Marketing that if the Surety Bond was obtained he would arrange 

for approval of the agreement as long as the Engineering Depart- 

ment did not allow any pole attachments until the proper insur- 

ance was obtained. 


Jan. 19, 1968* 
Marketing sent letter to customer stipulating above 


Mar. 29, 1968 


While discussing overall difficulties with CATV companies 
Counsel advised us that we would be able to obtain approval 
om agreements prior to having proof of Insurance or the Surety 
Bond if Engineering would control the actual attachments 


Mar. 31, 1968 ; - 
Sarasota Herald-Tribune announced in the “Area Business" 
section that E. J. Ewing and two other men were incorporators 


of Sarasota-Charlotte Cablevision, Inc. 


Apr. 12, 1968* 


Apr. 16, 1968 


Apr. 17, 1968* 


May 25, 1968 


May 29, 1968* 


' July 3, 1968 


* ATTACHED 
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Mr. R. E. Bliss of McRae Insurance Agency requested copy 
of Surety Bond form in correspondence to Venice Commercial 


Southern Division Commercial Manager forwarded customer 
request to General Marketing 


-Marketing sent Mr. Bliss the Surety Bond form with cover 


letter and brief explanation 


General Marketing called General Counsel in referenced to 
"Letter of Intent". Counsel advised Marketing to hold up, 
pending decision of company regarding Pole Lease Agreements 


Correspondence from Mr. Ewing addressed to representative 
in General Marketing was delivered from Central Files direct 
to General Counsel.** Attached was a letter guaranteeing a 
$10,000.00 Bond from the Callahan Insurance Agency of Georgia, 
a Certificate of Incorporation signed by the Secretary of 
State and a confirming letter signed by R. Earl Warren. 
*k (Marketing was not aware of this correspondence until 

July 9, 1968) . 


General Marketing in answer to a request informed Venice 
Commercial that the subject Pole Lease Agreement was awaiting 
Executive approval 


x 
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€ 
hleestic p 
/ ye Ba PF ees, 
he Af Ue VEtD EM Tire. 


POST OFFICE BOX 908 
ENGLEWOOD, FLORIDA 33533 


September 16, 1968 


Nr. Edward H. Petelle 
Karketing Supervisor 
General Telephone Coszipany 
610 Korgen Street 

Tampa, Florida 33601 


Dear Hr. Petelle: 


Attached is the required $5000.00 surety Bond and 
- Certificate of Insurence, both in favor of the 
General Telephone Coupany. 


I believe this completes your requirenernts for the 
issuence of a Pole Lease agreement; and do request 

your assistance in issuing this Agreement 2s quickly 

as possible. ‘ie are getting ready to begin construction. 


Please let me know if there are any problems. 


en Very truly yours 
4 ies : 
[x2 
cae of (C2 ee Le 4 

Ted Ewing, a es 

TE:cr : 

cC: Buddy Dykes 
Kr. R. P. Bolton 


LOY ES 


Fz A492 cS Se tia Wer. EE “~ eo Pat. Lee ee A ee aw alo 
Arle “7 yj meet 4 eye ll7 Let: Denne ae. Kar yl vdeo Fe 
Angin 4 Wa fetl prcd’ Ylece pn Tp his Lge PEE 

Df Pet pre Vis bee ie Ty | 
Ee 


Fe — 
wee ME 


FETS Abe Cp tert en nay a Cr. As: ver LEELA 2 ttle “ 
ly 
Coffee Mie ty 56 ees Tors eult le? Ga Pewee eT Sfer i) a 


664 in Gf EF 


E Kas pn fig fh ge . “5 “ 
‘ A a ¢ Ge, fle err lel LEC ae ALE fet y Pte 
(PT as LO Ye =F: = a is A GIF mene ) . 


a 


VE. hd? Ps. 


- 


Manatee Cablevision 
Docket 18610 
Exh. 3° 
ry from Omar Wilson Re Ted Ewing Cablevision Pole Agreement Lease 
ty . a | 
ed Petelle in Gen. Harketing told Mr. Wilson he has been advised by Mr. Ault that we 
«should definitely reimburse Hr. Ewing the $100. for Surety Bond (premium for $5,000 bond) 


“Which he paid 2 days before we notified him we could not give him a pole agreement lease. 


¢ 

“ur. Wilson has copies of Mr. Ewing's letter of transmittal sending Surety Bond to Ed 
_Petelle. He also has a copy of Mr. Ewing's receipt from the insurance company for the 
+ $100. premium payment. 


All the correspondence on this matter is in General Marketing. 


Wilson wanted to find out how he could secure refund of $100. for Mr. Ewing. ! called 
Aydelott, and he advised he thought best way would be a qetcor from Mr. Lathrop to 
Ault, with request that Mr. Ault contact Accounting for refund. 1 relayed this to 
Wilson, and he says he fears Mr. Ewlng would sue us before Mr. Ault got around to 
cuntacting Accounting. He says Mr. Ewing, who owns Radio Station WENG, could do us a lot 


of harm, and he would like to expedite this refund. 


a 


Yed Yak Ome ef es 


tH met 
| Ww. 


¢ 


f 
~v 
v 


et , 
oe Deere 


Po rerns Seen 


aman ¢ 
HOU VSGoo ies © 


we NO NPE 
CESeon2TS 


woo my Pero es 
VOUIOSUe 


> 
tates 
eee 


Payshos?. 


to boudess 
cole to Geeus enced S 


=~" : 408% exes, 
powes auc tales 


Cemeed ce 0.7 88s Son fete, 
reece ae ee te = Meese 


eopenenetineliat ste en % 


oS CUS LEON Ge 


ff 
FLORIDA POWER & LIGHT COMPANY few t ?% 


Sarasota, Florida 
Septender 8, 1969 


fc, Ron Burdick 
c/o Giec 

P. 0. Box S486 
Ssrasota, Florida 


Dear Mr. Burdick: 


A recent field inspection by one of our engineers revealed several non- 
stenderd installation of your fecilitics on FP&L Company poles in 
Manatee County. 


I bring these to yout attention and request that these conditions be 
corrected promptly. 


(i wa Iten #1. Pole #1523 - 19th Street West. GTEC cable less than 12" from’ 
telephone facilitics. 


5 — Item #2. Pole £1419 - 18th Street West. GTEC cable mounted on "5" hook 
less. than 12" from telephone facilities, : 


6 —— ites £3, Pole #4608 - 30th Street West. CTEC facilities improperly 
attached to pole with icss than 12" for clearance to telephone facilitics. 


7—Iten 34. Pole #5414 - 16th Street West. GTEC facilitics mounted with 
less than 12" separation to telephone facilities. 


—Iten $5. 26th Street West and 55th Avenue West. GTEC facilities mounted 
with less than 12" separation to telephone facilities. ; 


_-Item #6. Pole #3110 - Florida Boulevard. GTEC facilities mounted with 
less than 12" separation to telephone facilities. 


JO-—ttem §7. Pole $5417 - 26th Street West. GTEC facilities mounted with 
- less than 12" separation to telephone facilities. 


JO- Item $8. 25th Street end 57th Avenue West. GTEC with only 17" clearance 
over road. 


Item #9. Pole #4604 - 46th Avenue West and 30th Street West. GTEC cable 
etteched to the pole with a preformed grip. 


Item ¢10. Pole #2816 - 47th Avenue West. GTEC cable attached to pole 
with staples cnd with less than 40" separation from 7P&L facilities. 


663. 
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Ee Item #11. Pole #4700 - 30th Street West and 47th Avenue West. GTEC 
cable attached to pole with preformed grip and less than 40" separation . 
to FP&L secondarics. 


Item £12. Pole #5109 = 26th Strect West. GTEC cable with less than 
40" separation to FPS&L seconderics. 


Item #13. Pole ¢2810 - 47th Avenuc West. GTEC cable stapled to pole. 


Item #14. Pole #1207 - 18th Street West. GTZC power supply only 10° 
above the ground. : 


Item #15. Pole #1823 - 10th Avenue West. GTEC cable less than 12" 
clearance from street light bracket. 


Item #16. Pole 3B202 © 17th Avenue West. GIEC power supply 10' from 
the ground. 


Iten #17. 46th Avenue and 30th Street West. GTEC cable attached to 
pole with preformed grip and attached with staples to adjacent pole. 


If there are any questions about the above please contact us &ad we 
will be glad to help locate the poles for you and point out what we 
are referring to. Ne es 


Yours truly, 


Je J. Hudiburg sates << 
Division Manager 
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JOHN S. BOOTH 
was called for interrogation; and after béing duly sworn, 


testified as follows: 


DIRECT EXAMINATION 

BY MR. DOWD 

Q State your name and address for the mecorce please. 

A John S. Booth, 1332 North Lakeshore Drive, Sarasota, Florida. 
What is your occupation? . 
Radio Broadcaster. 

Where do you have your station? 
WCHA, Chambersburg, Pennsylvania. 


Are you a resident of the Sarasota area? 


Yes, sir, I ama legal resident of Florida. 


Have you ever been in the CATV business? 

Yes, sir. 

What were those interests? 

I have been in the CATV business in Chambersburg, Pennsy!vania,] 
Martinsburg, West Virginia, Sarasota, Florida, Bradenton in 
Manatee County, Bartow and Lake Wales and Polk County. 

Which interests have you now? 

I have none of them. 

Have you sold them off? 

Yes. 


To whom did you sell your interest in Chambers? 


Y AVAILABLE 
a 


says Bradenton and vicinity. It was under that terminology 
that we were able to use the poles. 

When did you get that letter of interpretation? 

We did not get a letter of interpretation. The contract 
we signed in '67 states Bradenton and vicinity. 

I hadn’t intended to get into that, but since you mentioned 
it, we might as well follow it. At the time you signed the 
contract with Bradenton Cablevision you had a franchise only 
for the City of Bradenton? 

That is right. 

Isn't it true that General Telephone of Florida would only 
grant contracts where you had a franchise? 

I am not competent to answer that. 

As a matter of fact, you did represent to General Telephone 
of Florida that you did have a franchise for the City of 
Bradenton; isn't that true? 

That is all we had to show them, yes,sir. 

And the contract with the telephone company requires as a 
matter of'fact, does it not, that you have @ franchise to 
operate in the area? 

I am not competent to comment on that, Mr~. Dowd. 

When was the first time that you attached cablevision of 
Bradenton to poles of General Telephone of Florida outside 
the city limits of Bradenton in Manatee County? 


After we secured a franchise from Manatee County, which 
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was in July of '68? 


MR. GALLEN: Sometime in July. 


(BY MR. DOWD) So then at the time you first attached — 
cable to the lines of General Telephone of Florida in 
Manatee County, it was after you had Shisoureached an 
agreement with General Telephone of Florida in oral agree- 
ment with respect to the use of poles in Sarasota? You just 
testified that that was the spring or eanmer of '68? 

Yes, that is right. 


So it was subsequent. You never attached your cable to 


General Telephone: of Florida poles in Manatee County until 


after this general oral agreement had been reached; isn't 


that true? 
We had no legal right to attach to them. 
Just answer the questiont 
MR. DELL: He is answering. 
are going to argue with him, that is anosnes thing. 
MR. DOWD: The facts are there, the 


facts are-- 


MR. DELL: Are you going to testify? 


(BY MR. DOWD) Can we agree that in the summer of '68 
that at the same time you had reached the agreement with 


General Telephone of Florida with respect to all of your 


systems that this was prior to or at the same time that 
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you started to attach to poles in Manatee? 


The letter from Mr. White in the conference with Mr. Patell 


and Gene Volmer preceded a granting of the franchise of 


Manatee County. Now, we were forbidden by the County of 


Manatee to install any cable in Manatee County other than 
that which we had a special easement for which was an under- 
ground piece of cable which ran from the city limits to our 
head in site which was located in the county; so that we 
were forbidden by the county expressly from being anywhere 


but there, so we couldn't have attached it if we wanted to. 


Q That is the head in at the city limits? 
A Yes, sir. 
Q I believe you stated earlier that you had atcempted, when 


you started your operation in Sarasota, to secure a pole 
attachment agreement from both Florida Power and Light and 


General Telephone of Florida? 


A That is correct. 

Q When was this, 1966? 3 
A This was in the early part of '66, that is right. 

Q Now, this was at the same time that you were negotiating 


with them for a pole attachment agreement in Bradenton, right? ~ 


A No, sir, at the time that we built Sarasota we had no plans 


at all to build in Bradenton or Bartow or Lake Wales. This 


all came after we got started, and at the time that we made 


a reguest for a pole contract in Bradenton we were granted 
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it within a week from the time we requested it because the 
policy of General Telephone changed, and they came right 

down and gave it to us and there was no problem about it. 

In fact, we were surprised that the generosity of the contract 
as far as the pole charges were concerned because they were 
“less expensive than we had been paying an other areas. 

When did you first start construction in Sarasota? 

We staxted in April of ‘66 and we built a completely under— 
ground system. We still helieve that underground is the 

best way to go, and that you actually don't need the poles. 
But in '66 when you were starting Sarasota you were reaquestin 
from both companies pole attachment rights? 

You have to understand the history there. There were three 
other franchises for Sarasota County outstanding, and it is 


quicker and less expensive to build a CATV system on the 


poles. What we were starting with the underground system 


was an innovation generally because very few underground 
systems were in the country. We @ian't want to be in the 
position competitively with an underground system, which 

is slower,and have somebody come in on ‘the poles and overrun 
us. 

To occupy part of the territory before you could get into 
it? 

That is right, so if nobody was going to get poles that 


was fine with us, but if others were we wanted access to 


As a matter of fact, you knew they were? 
I didn’t know whether the partnership had b 
They were in the process of breakin and the store has 
since closed up. 
You said he had some fipencing with the local bank. Was 
that Gulf Gate Nattonal Bank? 
Yes,sir. ZA 
Q Are yod an officer? 
A Xam a director. It was information not available to the 
La directors. 
Q Did you ever list your property and your CATV properties 
in Manatee and Sarasota with any brokers? 
Yes, sir, Blackburn and Company. 
When did you list them? 
Sometime in '68. I do not recall which month. I did not 
handle that. That was handled by Mr. Walter Friedman. 


That would have been in the very early part of '68, would 


it not? 


I said I did not recall. I woulda say prior to June of '68. 


It was prior to March of '68? 

I do not know that.” You are trying to put words in my mouth. * 
It is a matter of record in either Mr. Friedman's office 

or in the General Telephone files. No doubt you have a 
document that tells you the date. rf you do , produce 


it and I will verify that I have knowledge of it or deny 
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that I have knowledge, but I cannot testify to what I 

do not remenber. ; 7 

Among the documents which you had-- 

Does that have a date on it? 

t have a document entitled "Marketing Analysis - Existing 
CATV System" dated March 18, 1968, prepared by you. 

It was listed at that time then. I had not looked at the 
date on this. It was listed in March then. If you have 
something with a date on it I will identify it. That came 
out of my files but I had not examined this. 

This was a marketing analysis which was prepared for G'Tec, 
was it not? 

Yes, sir. 

And so that Blackburn had contacted G'Tec at some point 
prior to the time of that analysis? 

Yes, sir. 

Where G'Tec's form is blanked or pasted Bee: it is true that 


Blackburn and Associates appears on that line? 


That is true. 


Refreshing your recollection by this March 18, 1968 marketing 


analysis document, by whom was this requested? 


By Joe Sitric. 


And prior to the preparation of this document of March 18, 
1968, had you had any contact with G'Tec’s or any representati 


of General Telephone of Florida? 
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No, sir. 

I mean with reference to the sale of the system? It is 
obvious that you didn't. 

That is right, I understood your question. If my memory 
serves me correctly, there was nobody from General Telephone 
and Electronics in contact with us until I believe August 

of '68. At no time did we ever have any contact with anybody 
with General Telephone of Florida in regard to the proposed 
sale. 


Had you at any time entered into any negotiations with 


reference to acquiring the interest of Manatee Cablevision? 


Yes, sir. 

When was that if you recall? 

I don't recall, it was in '67, and we were doing business 
with J Demming of Universal Cablevision who professed to 
own the majority stock in Manatee Cablevision. I think you 
have in your files copies of the agreement, and you have 
copies of all the correspondence, because they were not 
removed from the files. 

As a matter. of fact, you entered into an option? 

That is right, and we got an extension on:.it. 

My records would indicate that that was in July of '66. 
You have the file. 


But that is the time we are talking about? 


That is right. 


Was there an attempt at any point after ‘66? 
I think your files also indicate that there is a letter 


there from the law firm in Winter Haven raising doubt as 


to the legality of the then existing franchise to Manatee 


County, from Manatee County to Manatee Cablevision. It was 
for this reason primarily that we backed out of the deal, 
because if we were going to get a franchise we wanted one 
that was without any doubts as to its propriety. 

In 1968 were there any conversations with any persons who - 
had or professed to have an interest in Manatee Cablevision? 
Yes, sir, we talked with Mr. Vehnekamp and -_ talked with 
Mr. Brooks of XKL, who was the then owner by virtue of their 
having advanced so much money, or at least they professed 

to be in control of it. We talked with a Mr. Patterson, 

who was the executive head of XKL. I don't know what his 
title was. 

Would that have been in the late summer of 1968? 

Yes,sir. 

That was a conversation with reference to whether the system 
could be purchased? 

I talked with Mr. Vehnekamp about that and we talked with 
Brooks and about the problems that existed with the two 
franchises and worked out something so that we wouldn't get 
into an overbuild and we both trying to get pole contracts 


with Florida Power and Light and they wouldn't issue a 
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No, sir. 


I mean with reference to the sale of the system? It is 
obvious that you didn't. 

That is right, I understood your question. If my memory 
serves me correctly, there was nobody from General Telephone 
and Electronics in contact with us until I believe August 

of '68. At no time did we ever have any contact with anybody 
with General Telephone of Florida in regard to the proposed 
sale. 

Had you at any time entered into any negotiations with 


reference to acquiring the interest of Manatee Cablevision? 


Yes, sir. 

When was that if you recall? 

I don't recall, it was in ‘67, and we were doing business 
with J Demming of Universal Cablevision who professed to 
own the majority stock in Manatee Cablevision. I think you 
have in your files copies of the agreement, and you have 
copies of all the correspondence, because they were not 
removed from the files. 

As a matter. of fact, you entered into an option? 

That is right, and we got an extension on:it. 

My records would indicate that that was in July of '66. 
You have the file. 


But that is the time we are talking about? 


That is right. 


Was there an attempt at any point after ‘66? 


I think your files also indicate that there is a letter 
there from the law firm in Winter Haven raising doubt as 

to the legality of the then existing franchise to Manatee 
County, from Manatee County to Manatee Cablevision. It was 
for this reason primarily that we backed out of the deal, 
because if we were going to get a franchise we wanted one 
that was without any doubts as to its propriety. 

In 1968 were there any conversations with any persons who 
had or professed to have an interest in Manatee Cablevision? 
Yes, sir, we talked with Mr. Vehnekamp and we talked with 
Mr. Brooks of XKL, who was the then owner by virtue of their 
having advanced so much money, or at least they professed 

to be in control of it. We talked with a Mr. Patterson, 

who was the executive head of XKL. I Aone aenca what his 
title was. 

Would that have been in the late summer of 1968? 

Yes,sir. 

That was a conversation with reference to whether the system 
could be purchased? 

I talked with Mr. Vehnekamp about that and we talked with 
Brooks and about the problems that existed with the two 
franchises and worked out something so that we wouldn't get 
into an overbuild and we both trying to get pole contracts 


with Florida Power and Light and they wouldn't issue a 


contract with anyone because they didn't want to referee 
a fight. P 
Q You stated that, I believe, that with reference to this 
marketing analysis dated March 18 that you had not had any 
conversations at that time with any representative of G'Tec, 
and I think you also volunteered that at no time during these 
negotiations did you have any conversations with employees 
of General Telephone of Florida; is that correct? 
A In relation to the sale, that is my recollection. Do you 


have something contrary to that? 


Q I want to give you an opportunity possibly to correct this. 
A You have the advantage of me. 

aA 
Q I show you a document dated March 18, 1968, which is the 


same date as the marketing analysis addressed to Mr. Ed 
Patell of General Telephone of Florida. 

A That is one of those unusual circumstances, because thev 
had requested~~their legal department could not understand 
the method of our operation, and it is just purely gratuitous-~ 
just pure circumstances that they both happened. There was 
no relation--as far as I was concerned Mr. Patell had no 
knowledge and made no mention, and I made no mention to him, * 


of anything that happened to be pending. As far as I was 


aware, the people at General Telephone and Electronics of 


New York had not even seen this information, so it is just = 


- pure happenstance that the dates are similar, so far as I know. 
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I am not sure. Mr. Grimes was recommended to us by Walter 


Talley. 


counsel for Universal Cablevision, as t6 the validity of 

the then existing franchise, and Mr Talley suggested that 
we get a legal opinion from Mr. 

County Commission raising dogbt as to the validity of their 
action because they had anted an exclusive franchise which, 
according to Mr. Demmjhg's lawyer and Sphopanis to Walter 
Talley and several Athers, the County Commission of Manatee 
County was not powered to do until after I guess, Tom, 

you got the gislation passed in this 67 session which did 
give them Ahat right; so what we were trying to do was to 


show that the existing franchise had no validity. It was 


alley's suggestion that we get Mr. Grimes as a respected 


mber of the Bar to prepare this document for us. At that 
time, if he had a connection with General Telephone, I had 


no knowledge of. it. 


We have referred just briefly to Converesetons that you might 
have had with Mr. Vehnekamp with xeference to a solution of 
the problem in Manatee--either a purchase or something. 

I have a note here, a memorandum, which would indicate that 


these conversations, as late as November of 1968, that you 
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had conversations with Mr. Christiansen and Mr. Vehnekamp 


with reference to this possibility of either purchase or 


sale. 


I had no conversations with them. It is my recollection 


that Mc. Christiansen called: me at that time and wanted 

to know if he could buy, and I told him he couldn't. 

Had you, prior to that time, ever suggested to Mr. Vehnekamp 
the possibility of merging the Manatee County and Bradenton 
Cablevision system? 

It is my recollection that on one occasion I went to Mr. 
Vehnekamp's office and offered to buy his franchise for I 


think $10,000 and he wanted $25,000. 


On another occasion Ray Shiner of 
the Times Wire Service, who was a stockholder, a director 
of Southeast Cablevision, which was in some way tied up with 
the Christiansens. I told Ray I had offered to sell them 
signal, but it is not my recollection we ever made any offer 
to go into business with Mr. Vehnekamp and Mr. Christiansen. 
I am sure we would have never engaged in such a fantasy. 
Now, I gathered from the various documents that were made 
available to us through G'Tec and so forth that as a pre- 
liminary to the actual sale to G'Tec that there were various 
corporate partnership reorganizations that made it possible 


for you to exchange all of the assets of all of the systems 
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BRADENTON CABLEVISION 
2807 441H AVE. W. (CORTEZ ROAD) P. 0. BOX 70 
BRADENTCN, FLA. 33505 
PHONE: 755-1546 


October 30, 1968 


Mr. Lou Bartholf 

General Telephone Company 
103 Pine Plaza 

Sarasota, Florida 


Dear Mr. Bartholf: 

We are submitting herewith Exhibit "A", application 
for a Permit to attach to Telephone poles. We are 
attaching a map of the area. We are also listing the 
pole numbers and location: 


East on Saunders Road from 14th Street,W. to 5th St. W. 
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Respectfully submitted, 
Kl fr 


R.M. Huntsman, Reg. Mgr. 
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GENERAL TELEPHONE COMPANY OF FLORIDA 


0.0 Movgan Strect 
Zampsa, Florida 


dA accordance with the terms of the Agreement dated June 7 


29 67, covering use of poles in and near 
—————————— ee. 
We nereby request permission to place and maintain certain equipment upon Ter, 


pores, sll as more particularly described and dclincated on the OSES anc ciag> 
attached hercto and made a part hercof. ee 


Sketch and Diarcram 


, (nciude data as to pole locations, pole numbers and Jind and position of 
equipment sufficient to describe the equipment and its proposed location 


oa cach pole. ) 


Dated: October 30, . , 168 _ 


Bradent, on Cahlevision z 
Sy A Viet OS eS 


-R. M. Huntsman, Reg. Mer. 


+ Permission is hereby grantea to ~...ce the described equipment on the icenti- 
Zed poles, all as set iorth in the ske .a and diagram attached hereto, svdjces 

tO che tezras and conditions of the adbuve-mentioned Agreement and sudject to 

receiving authorization to make, at your sole risk and expense, the mee 

and TeaTTangerents Gerailed on the attached sacet estimated to cost $ yy 7 
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decision in Docket No. 18509, there is no reason to hold any 
further proceedings. It might be appropriate, however, for the 
Commission to suspend the effectiveness of its order prohibiting 
continued operation of existing facilities for 30 days to permit 
GTEC to transfer its existing cable at no more than cost. Since 
it would be substantially more expensive, if not impossible, for 
Manatee Cablevision or any other operator to install cable in the 
area now occupied by GTEC, General should be required to remove 
its facilities if it is unwilling to sel 

19. Manatee Cablevision has been stayed from further 
construction for more than four months. During that period, of 
course, the majority of Manatee County citizens have been denied 
access to CATV service enjoyed by their neighbors. Accordingly, 
the Commission is urged to act as expeditiously as possible. 


Respectfully submitted, 


MANATEE CABLEVISION, INC. 


W. Theodore Pierson, 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 

Its Attorneys 


February 16, 1970 


18/ As stated previously, Manatee Cablevision is willing to 
purchase GTEC's usable facilities. 
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IN THE 


United States Court of Appeals 


For THE District or CoLuMBIA Crmcurr 


No. 24,222 


GT&E Communications Inc., Er au., Appellants, 
v. 
FEperaL CoMMUNICATIONS ComMISsIoN, Appellee, 
MANATEE CABLEVISION CORPORATION, Intervenor. 


On Appeal From Decision of the 
Federal Communications Commission 


No. 24,325 


GT&E Communications INc., Er AL., Petitioners, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STaTEs or America, Respondents, 
MANATEE CABLEVISION CORPORATION and 
Unirep STATES ANTENNA CORPORATION, Intervenors. 


On Petition To Review Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANTS-PETITIONERS 


ISSUES PRESENTED 


In the opinion of the appellants, the following issues are 
here presented for review: 


1. Whether the Commission abused its discretion by en- 
tering a punitive cease and desist order based on a novel 
construction of the Communications Act, where the injury 
to the complainant was at most de minimis. 
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2. Whether the Commission erred in entering a punitive 
cease and desist order based in part on a respondent’s pole 
attachment policies in advance of the Commission’s determi- 
nation of subject matter jurisdiction in Docket No. 16928, 
et als 


3. Whether in the circumstances of this case, at the con- 
clusion of a cease and desist proceeding instituted on the 
complaint of one CATV operator against a competing 
CATV operator, the Commission properly entered a puni- 
tive order prohibiting the respondent CATV operator from 
constructing and operating CATV facilities, while declining 
to proceed against the complaining CATV operator for its 
serious violation of its undertaking not to construct CATV 
plant during the proceeding, which undertaking was a con- 
dition of the stay against the respondent operator. 


4. Whether in the circumstances of this case the Com- 
mission’s failure to proceed against a party to a cease and 
desist proceeding for violation of its undertaking therein 


not to construct during the pendency of the proceeding was 
arbitrary, capricious and an abuse of discretion. 


5. Whether the Commission erred in assigning to the 
respondent in a cease and desist proceeding under Section 
312 of the Communications Act the burden of proof on 
certain issues. 


6. Whether in a cease and desist proceeding under Sec- 
tion 312 of the act the Commission may issue an interlocu- 
tory order to cease and desist, notwithstanding the require- 
ment of the act that a hearing and findings precede the 
issuance of a cease and desist order; and, if so, whether its 
power to issue interlocutory orders runs against all parties 
to the proceeding or only against the respondent. 


This ease has not previously been before this Court. 


a California Water & Telephone Co., 22 F.C.C.2d 10 (1970). 
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REFERENCE TO RULINGS 


The rulings of the Commission in its Docket No. 18610 
brought here for review are its decision released May 1, 
1970, 22 F.C.C.2d $41, 18 R.R.2d 1135 (App. 153-179); its 
prior orders released August 4, 1969, 18 F.C.C.2d 812 (App. 
54.58); August 22, 1969, FCC 69-914 (App. 59-60) ; Septem- 
ber 12, 1969, 19 F.C.C.2d 647, 17 R.R.2d 321 (App. 61-64) ; 
and October 9, 1969, 19 F.C.C.2d 951, 17 R.R.2d 559 (App. 
65-68) ; and its subsequent order, released June 10, 1970, 
23 F.C.C.2d 544, 19 R.R.2d 290 (App. 184-87). 


STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 
1934, as amended, of the Interstate Commerce Act and of 
the Rules and Regulations of the Federal Communications 
Commission are set forth in full in the addendum to this 
brief. 

STATEMENT OF THE CASE 
A. THE NATURE OF THE CASES 


The Court is asked in these cases to review various re- 
lated orders entered by the Federal Communications Com- 
mission arising out of a cease and desist proceeding under 
Section 312 of the Communications Act of 1934, as amended, 
47 U.S.C. § 312, against GI&E Communications Ine. 
(GTEC), General Telephone & Electronics Corporation 
(GT&E), and General Telephone Company of Florida 
(GTF),? appellants in Case No. 24,222 and petitioners in 
Case No. 24,325. In that proceeding the Commission issued 
an interlocutory cease and desist order against all con- 
struction by the General companies and thereafter a puni- 


2GTF, the common stock of which is owned by GT&E, is a common carrier 
providing telephone service in Florida. GTEC, a wholly owned subsidiary of 
GT&E, operates CATV systems throughout the United States. GTEC is not a 
common carrier. GT&E is a non-operating holding company with utility, 
manufacturing, and service subsidiaries throughout the free world, (Dec., {1 7-9, 
App. 156.) 

Pursuant to Federal Appellate Rule 28(d), the appellants will usually be 
collectively referred to in this brief as the General companies. 
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tive cease and desist order against them, based on its find- 
ing that they had failed to conform to a novel and unliteral 
construction of the Communications Act of 1934. Yet at the 
same time the Commission declined to proceed against 
GTEC’s competitor, Manatee Cablevision Corporation 
(Manatee Cable), the complainant in the proceeding below, 
for violating—to the prejudice of GTEC and of the in- 
tegrity of the Commission’s processes—the plain language 
of its own correlative undertaking to the Commission not 
to construct while the stay which it obtained against GTEC 
was in effect. The lack of evenhandedness shown in the 
outeome of the proceeding reflects and is compounded by 
the erroneous procedures followed by the Commission in 
the proceeding. 


In No. 24,222 appellants seek review pursuant to Section 
402(b)(7) of the act, 47 U.S.C. § 402(b)(7), of the Com- 
mission’s decision in Docket No. 18610 which, inter alia, 
directed the General companies to cease and desist from 
constructing and operating certain CATV facilities in 
Bradenton and Manatee County, Florida. In No. 24,222 
appellants also seek review of four mesne orders wherein 
the Commission held (1) that it had the power to order 
the respondents to cease and desist pending completion of 
the statutory procedure prerequisite to issuance of a cease 
and desist order and (2) that it did not have a similar 
power with respect to the complainant, who was also a 
party to the proceeding. 


In No. 24,325 petitioners seek review pursuant to Section 
402(a) of the act, 47 U.S.C. § 402(a), and Section 4 of the 
Hobbs Act, as amended and codified, 28 U.S.C. § 2344 
(Supp. V 1970), of a subsequent order of the Commission 
in the same proceeding declining to proceed against in- 
tervenors Manatee Cable and its related corporation, 
United States Antenna Corporation (USAC), for viola- 
tion of Manatee Cable’s undertaking not to construct during 
the pendency of the Docket No. 18610 proceeding before the 


Commission. 
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B, THE COURSE OF THE PROCEEDINGS BELOW 


These cases arise out of the purchase and construction 
of CATV systems in Manatee County, Florida, and Braden- 
ton, the county seat, by GTEC and Manatee Cable. So far 
as is shown in the record, the subject of CATV in Manatee 
County first came to the attention of the Commission on 
April 2, 1969, when Manatee Cable, which held a non- 
exclusive CATV franchise for the unincorporated portion 
of Manatee County, filed a complaint against GTF alleging 
that GIF was constructing CATV facilities in Manatee 
County without a certificate of public convenience and 
necessity under Section 214 of the act, 47 U.S.C. § 214 
(App. 2). In an opposition filed April 16, 1969, it was shown 
that GTF was not engaged in such construction but that an 
independent contractor employed by GTEC was engaged 
in expanding the CATV system which GTEC had acquired 
from Bradenton Cablevision (App. 7). In reply, Manatee 
Cable alleged that GTEC’s mere use of certain GIF tele- 
phone poles required GTF to obtain a certificate under 
Section 214 (App. 9). 


Manatee Cable was then sold to its present owner, who 
immediately filed with the Commission a further complaint 
charging the General companies for the first time with 
(1) using GTF’s monopoly power to foster a second monop- 
oly for GTEC and (2) engaging in a subterfuge designed 
to escape the certification requirements of Section 214 of 
the act. Manatee Cable further alleged that GTF had con- 
spired with Florida Power & Light Co. (FP&L) * to deny 
Manatee Cable the use of utility poles in Manatee County. 
(App. 12.) A response denying the allegations was filed by 
GTEC. 


On August 4, 1969, the Commission issued a show cause 
order against GTEC, GIF and GT&E. FP&L was also 
made a party. (App. 54.) The issues on which hearings 
were ordered dealt with pole attachment policies and prac- 


3 FP&L supplies electric power in 559 Florida communities. 
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tices of FP&L and GTF, relationships among the General 
companies, whether anticompetitive conduct had occurred 
and whether Section 214 of the act had been violated.* The 
order directed the General companies not to place in opera- 
tion pendente lite any new CATV channel distribution 
facilities in the county not already in operation. (App. 58.) 


A further order was issued on September 12 prohibiting 
the General companies from constructing new facilities 
pendente lite (App. 61). A request by GTEC that Manatee 
Cable be similarly stayed during the course of the proceed- 
ing was summarily denied by the Commission on August 
22, 1969 (App. 59). 


On reconsideration, however, the Commission recognized 
the danger of Manatee Cable’s preempting a large part of 
the unserved area of the county through continued con- 
struction while GTEC was stayed during the hearing, and 
it accordingly ruled that unless Manatee Cable filed an 
undertaking that it also would not engage in construction 


during the pendency of the proceeding the prohibitory 
order against GTEC would be dissolved (App. 65). Mana- 
tee Cable promptly filed such an undertaking (App. 69). 


Hearings were held before an examiner, who pursuant to 
the designation order certified the record to the Commission 
without an initial decision on December 8, 1969 (Dec., 15; 
App. 155). While the proceeding was before the examiner, 
the Commission entered an order dismissing FP&L as a 
party by stipulation of FP&L and Manatee Cable (re- 
leased Nov. 14, 1969) (App. 70, 622). 


On March 27, 1970, while the case was awaiting decision 
by the Commission the General companies advised the 
Chairman of the Commission by letter that they had in- 


4Tho issues were subsequently modified by order of the Commission’s Re- 
view Board released November 20, 1969, 20 F.C.C.2d 524, 17 B.R.2d 934. A 
petition to consider GTEC’s Section 214 application in Docket No. 18610 was 
denied by the Commission in an order released December 19, 1969, 20 F.C.C.2d 
934. 
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formation showing that Manatee Cable’s principals had 
formed a dummy corporation which was engaging in con- 
struction in violation of the undertaking to the Commission 
(App. 71). A formal petition to reopen the record, to mod- 
ify the issues and receive evidence against Manatee Cable, 
and to dissolve the stay against GTEC was filed on April 
2, 1970 (App. 76). 

On May 1 the Commission issued its decision, which, 
inter alia, ordered the General companies to cease and 
desist from construction of CATV facilities in Bradenton 
and Manatee County and from operation of CATV facili- 
ties in Manatee County; denied their petition to reopen; 
and terminated the proceeding without action against Man- 
atee Cable (App. 153). A stay pending appeal of so much 
of the order as directed cessation of service in the county 
was entered on May 11 (App. 181). 


The notice of appeal in No. 24,222 was filed on May 11, 
1970, and motions for temporary relief and for stay and 


injunction against Manatee Cable pending appeal were 
filed by GTEC on-May 12. On May 21 the Court entered 
an order denying the motions 


without prejudice to the right of appellant to renew 
the request for a stay if the FCC institutes a formal 
proceeding against Manatee Cable or if the FCC inves- 
tigation of Manatee is not concluded within 14 days 
from the date of this order. 


On June 10, 1970, the Commission issued a memorandum 
opinion and order in Docket No. 18610 declining by a 43 
vote to proceed against Manatee Cable (App. 184). The 
petition for review in No. 24,325 was filed by the General 
companies the same day, followed by a motion to con- 
solidate, a motion for filing and service of investigative 
materials, and a further motion for stay and injunction 
pending appeal. The Court on June 30 entered an injunc- 
tion pending appeal against Manatee Cable, and on July 22 
entered orders consolidating Nos. 24,222 and 24,325 and 
directing that the consolidated appeal be advanced on the 
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Court’s calendar. The motion for filing and service of in- 
vestigative materials was granted in part on J uly 24, 1970 
and the Commission ordered to file certain materials as a 
supplemental record. 


C. STATEMENT OF FACTS 
1. CATV Construction in Manatee County * 


Manatee Cable was incorporated in March 1965, and in 
June 1965 obtained from Manatee County an exclusive 
CATV franchise for the unincorporated portions of the 
county (Dec. 116, 29; App. 156, 161). Upon securing 
fmancing, it planned to construct its own CATV system, 
in large part by attaching to existing poles of FP&L, but 
in part by burial and by attachment to the poles of GTF 
where necessary. Since FP&L then controlled over 90 
percent of the poles in Manatee County, Manatee Cable 
recognized that it could construct 99 percent of its system 
on FP&L poles and that along many routes it would not 
need to attach to GTF poles at all. (Dec., 1 29, 44; FCC 
Staff Ex. No. 142, pp. 38-41; FCC Staff Ex. No. 144, pp. 
7, 15-23, 38-41, 86-90; App. 161, 167, 570-A, 570-B, 571, 
585, 586.) 

Manatee Cable requested a pole attachment agreement 
from FP&L on November 18, 1965, and in February 1966 
submitted to FP&L an executed copy of FP&L’s standard 
pole attachment agreement form together with the required 
surety bond and certificate of insurance. Action was de- 
ferred by FP&L pending an authorizing resolution by the 
County Board.* Not until February 8, 1968, did the County 
Board adopt an acceptable resolution, and at that time 
the Board took action to make Manatee Cable’s franchise 
non-exclusive after July 15, 1968. (Dec., | 30; App. 162.) 


5 Since Section 214 does not literally apply to GTEC’s activities and since 
the direct evidence of record indicates that the General companies did not 
engage in anticompetitive activities, appellants deem it necessary to set forth 
& more detailed statement than usual of the evidentiary facts bearing on the 
Commission’s inferences. 

The pole attachment policies of FP&L and GTF are detailed at pp- 12-164 
infra. 
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Meanwhile, on January 25, 1967, a non-exclusive CATV 
franchise had been awarded by the City of Bradenton to 
Bradenton Cablevision, and it entered into a pole attach- 
ment agreement with FP&L for Bradenton in March 1967, 
and with GTF for “Bradenton and vicinity” in June 1967. 
Construction commenced thereafter. (Dec., 1 33; App. 163.) 


In late 1967 Cisco, Inc., acquired five-sixths of the stock 
of Manatee Cable. Shortly thereafter Manatee Cable de- 
cided to start underground construction as a stopgap 
measure until a pole attachment agreement with FP&L 
could be obtained. On January 11, 1968, a “turn-key” con- 
tract was awarded to Spencer Kennedy Laboratories 
(SKL) as prime contractor, under which Cisco’s five-sixths 
interest was pledged to SKL. (Dec., 16, 44, 45; FCC 
Staff Ex. No. 144, p. 48; App. 156, 167.) 

After some twelve miles of cable had been installed 
underground, financial and internal problems caused Man- 
atee Cable to close its office and cease all operations in mid- 
July 1968, without ever having connected a single sub- 
seriber. No further construction was undertaken by Mana- 
tee Cable between June 1968 and its sale a year later. 
(Dec., 1132, 46; FCC Staff Ex. No. 142, pp. 3040; FCC 
Staff Ex. No. 144, pp. 52-53, 71; App. 162, 167, 570, 594.) 


Manatee Cable was, in a word, defunct. 


When Manatee Cable’s county franchise became non- 
exclusive in July 1968, Bradenton Cablevision was also 
awarded a non-exclusive franchise for the county (Dec., 
1130, 33; App. 162, 163). Thereafter in September 1968 
GTEC? submitted an offer of purchase to Bradenton Cable- 


7 GTEC was incorporated as a wholly owned subsidiary of GT&E in April 
1965 to operate CATV systems both within and without the territories of 
telephone companies in the General System, and has won in competitive bidding 
franchises to operate CATV systems outside of General operating territory. 
With the exceptions of two California telephone subsidiaries of GT&E which 
provided CATV service to the public before becoming part of the General 
System and of GTEC, none of GT&E’s operating subsidiaries provides CATV 
service directly to the public. (Dec., 179,18; Tr. 112-13, 163; FOC Staff Ex. 
No. 148, pp. 28, 88-89; App. 156, 158, 259.) 
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vision’s parent, Sarasota Cablevision, for all of the parent’s 
CATV systems, including the Bradenton system. The sale 
contract was executed on November 27, 1968, and the trans- 
action was closed on January 8, 1969. (Dec., J 34; App. 163.) 


Bradenton Cablevision commenced service in the county 
on December 19, 1968 (Dec., 138, 41; App. 164, 166). 
Thereafter Bradenton Cablevision requested from FP&L 
on December 21, 1968, an extension of the area of the 
Bradenton pole agreement into the county. When no re- 
sponse had been received, GTEC resubmitted the request 
on March 14, 1969. The 1967 pole agreement was modified 
on April 29, 1969, to include a small area of the county 
(Dec., 1 35; Gen. Ex. 14, pp. 45; App. 164, 625). Bradenton 
Cablevision submitted to GIF on October 30, 1968, a re- 
quest to attach to certain specific poles in the county under 
the 1967 pole agreement for “Bradenton and vicinity.” The 
attachments were authorized, and construction was com- 
menced by Jerrold Corporation in the fall of 1968 (Dec., 


1136, 38; App. 164, 165). Under the purchase contract 
GTEC was obligated to assume the costs of construction 
subsequent to September 13, 1968 (Dec., 134, 38; App. 
163, 164). 


With the award of a competing franchise in the county 
to Bradenton Cablevision in July 1968, Manatee Cable’s 
efforts then turned toward selling the system in order to 
salvage the investments of the various interests (FCC 
Staff Ex. No. 142, pp. 42-48; App. 572). An unsuccessful 
attempt was made to sell out to Bradenton Cablevision 
(FOC Staff Ex. 144, p. 44; Tr. 582; App. 573). After 
GTEC acquired the Bradenton system, it was approached 
by Charles Patterson, the Chairman of SKL, who indi- 
cated that, if GTEC did not acquire Manatee Cable, SKL 
would institute litigation to frustrate GTEC’s activities 
in Manatee County (Tr. 108-09; App. 255). GTEC was 
also approached by an attorney for the Cisco interests in 
the spring of 1969, but no agreement resulted from these 
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contacts (Tr. 109-10; App. 256). On April 3, 1969, Manatee 
Cable filed its first complaint against the General companies 
with the Commission (App. 2). 


Hearing that Manatee Cable was on the market, Richard 
S. Leghorn, a Boston investor, acquired all of the stock 
of the defunct corporation on May 22, 1969 (Dee., 116, 32, 
43, 46; App. 156, 162, 166, 167). As of that date Manatee 
Cable’s tower was lying on the ground, its electronic 
equipment was in a warehouse, the system was serving no 
subscribers, and it had no pole attachment agreement with 
FP&L. Leghorn admitted that, prior to his acquisition of 
Manatee Cable’s stock, he understood that utilities ordi- 
narily would not enter into a pole attachment agreement 
with more than one CATV operator in an area, 2.¢., would 
not permit multiple CATV attachments to poles, and that 
GTEC was already attaching to FP&L and GTF poles 
in Manatee County and Bradenton. (Dec., 146; Tr. 601, 
605-06, 683-85, 689, 692, 696, 701-02; App. 167, 347, 351, 361- 
62, 366, 368, 370-71.) 


Leghorn, however, was familiar with tae litigation be- 
fore the Commission involving GTEC’s proposed opera- 
tions in Bloomington and Normal, Illinois, and with the 
rule-making proceedings relative to telephone company 
ownership of CATV systems in Docket No. 18509, and he 
expected to benefit therefrom (Dec., 146; Tr. 693; App. 
167, 369). Had Leghorn not believed that he could success- 
fully stay the operations of GTEC in Manatee County 
through the Commission, he would not have acquired Mana- 
tee Cable on the basis that he did (Dec., 1 46; Tr. 726, 728; 
App. 167, 372, 374). 


Within two weeks of the acquisition, Leghorn met at 
his request with GTEC representatives and advised them 
that unless GTEC sold its system to him he would escalate 
the litigation before the Commission (Tr. 111-12, 730; App. 
258-59, 375). Two weeks later Manatee Cable’s further 
complaint was filed (App. 12). 
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In June 1969, Leghorn made several requests to FP&L 
for pole attachments in the county, and a pole agreement 
was entered into on July 25, 1969 (Dec., 148; App. 168). 
Leghorn also renewed * Manatee Cable’s requests to GIF 
for initial pole attachment agreements in the county, which 
requests were denied on July 3, 1969, in accord with GTF’s 
then-current, no-new-attachments policy® (Dec., 147; App. 
168). 


On August 27, 1969, Manatee Cable received a non-ex- 
clusive franchise for Bradenton and requested a pole at- 
tachment agreement for that area from GTF. On Septem- 
ber 30, 1969, GTF offered Manatee Cable a pole attachment 
agreement idenitcal to the 1967 agreement with Bradenton 
Cablevision for Bradenton and vicinity, which agreement 
was accepted on November 13, 1969 (Dec., 149; Manatee 
Cable Ex. No. 10; App. 169). In the late summer of 
1969 Manatee Cable made a similar request to FP&L, 
which agreed to allow attachment to 1,000 poles. By Oc- 


tober 1969, Manatee Cable had attached to only 40 poles 
of FP&L and to none of GTF. (Dec., 150; App. 169.) 


2. Pole Attachment Policies of GTF and FP&L 


Much of the evidence at hearing pertained to the pole 
attachment policies and practices of the utility companies. 
Historically power and telephone utilities have frequently 
shared utility poles for reasons of economy and esthetics. 
Sharing may be accomplished through joint ownership, 


8 Manatee Cable had previously executed a pole attachment agreement with 
GTF in July 1968, but the executed agreement and requisite bonds and insur- 
ance certificates were never forwarded to GTF by Manatee Cable’s contractor 
(Dec., 1 44; App. 167). 


9See page 14, infra. 


10That agreement was construed to include contiguous portions of the 
county (FCC Staff Ex. No. 137; FCC Staff Ex. No. 138; App. 528-30). 
Under current policy, Manatee Cable is assured of an agreement with GIF 
for the entire county (FCC Staff Ex. No. 150; App. 599), and the Commission 
finding to the contrary (Dec., 151; App. 169) is incomplete. 
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through joint use agreements, or through payments under 
pole attachment agreements. Safety standards for the shar- 
ing of utility poles have long been set by the National 
Electrical Safety Code and by the utilities. FP&L and 
GTF share the use of many poles in Manatee County under 
a 1961 joint use agreement that contemplates GTF’s even- 
tual ownership of half of the shared poles. By the summer 
of 1969, GIF owned approximately 25 percent of the utility 
poles.” (Dec., 129; Gen. Ex. No. 15; FCC Staff Ex. No. 
140, pp. 37-38; Tr. 228; App. 161, 287-88.) 


At the time that GTF filed its tariff for CATV channel 
service * with the Florida Public Service Commission in 
early 1965, GIF did not permit CATV pole attachments 
for a number of reasons (Dec., 20; App. 159). As a result 
of negotiations between NCTA, the CATV operators’ trade 
association, and the General System, and because of pres- 
sure from Florida CATV operators in connection with a 
hearing before the Florida Commission on the channel 
service tariff, GTF modified this policy in March 1966 to 


permit pole attachments. From March 1966 through Sep- 
tember 1967, GIF entered into pole attachment agreements 
with various unaffiliated CATV operators in Venice, Sara- 
sota, Lakeland, and Bradenton. (Deec., I] 21, 22; App. 159, 
160.) 


A change in personnel of GTF led to reevaluation of 
GTF’s pole attachment policy," and in July 1968 GTF’s 


11 The Commission found that less than 20 percent of the area of the 
county had only GTF poles and about 10 percent of the county had GTF 
poles on one side of the street and FP&L poles on the other (Dec., 29 n.10; 
App. 161). 

12 Under a channel service offering, the CATV operator pays a monthly fee 
to the telephone company to provide circuits between the CATV system’s 
headend (antenna site) and the residences of the system’s subscribers, 

The Commission’s present policy is that a CATV operator should be free to 
choose between contracting with the telephone company for channel service 
and constructing his own plant. See Illinois Bell Telephone Co., 21 F.C.C.2d 
586, 587, 18 R.R.2d 583, 585 (1970). 


13 The considerations bearing on this reevaluation are enumerated in the 
record (Gen. Ex. No. 2, pp. 4-7; App. 604-07). 
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Vice President-Operations advised GIF personnel that 
they no longer had authority to state that GIF would 
enter into pole attachement arrangements. A written policy 
memorandum was prepared in January 1969.* (Dee., 1 23, 
24; App. 160.) 

The validity of GTF’s non-attachment policy, as modified 
from time to time, was never determined by the Commis- 
sion*® (Dec., 125; App. 160). At the urging of the Commis- 
sion, however, a more permissive policy was announced 
on behalf of the General System operating companies by 
GT&E’s general counsel in a letter to the Commission 
dated December 1, 1969 (Dec., 25; FCC Staff Ex. No. 150; 
App. 160, 599). 


The Commission found that FP&L’s pole attachment 
policy, except during a brief period, was to negotiate and 
enter into pole agreements with CATV operators, subject 
to the limitation of not more than one CATV attachment 
per pole. The significance of the limitation became apparent 
to FP&L when, in February 1966, the company found itself 
faced with a situation where two CATV systems requested 
pole attachment agreements for the same area. To grant at- 
tachments to one operator would put FP&L in the position 
of choosing which operator should be foreclosed from 
construction via pole attachments. FP&L instituted a 
“freeze” lasting six weeks on the execution of new agree- 
ments.* (Dec., 1 26; App. 161). 


14As noted above, Leghorn submitted a pole attachment request for the 
county to GTF during this phase of GTF pole attachment policy. GTF did, 
however, make an exception to its no-new-attachments policy by according 
Manatee Cable a pole attachment contract in the same terms as that given 
Bradenton Cablevision in 1967, which encompassed part of the county (Dec., 
149; App. 169; note 10, supra). GIF did this to avoid putting itself in the 
position of deciding which of two franchise holders would be permitted to 
serve a particular community (Tr. 901-02, 911-12). 

15 The Commission is currently considering in Docket No. 16928 what juris- 
diction it has over CATV pole attachment agreements and arrangements. 
California Water & Telephone Co., 22 F.C.C.2d 10 (1970). 

16 Manatee Cable first submitted a pole attachment agreement for the 
county to FP&L during the freeze (Dec., 130; App. 162). 
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Thereafter, to avoid having to choose between competing 
CATV applicants and because it wanted to be sure that the 
CATV operator actually intended to construct the system 
and that the people in the community wanted another wire 
in the air, FP&L required the CATV operator to obtain an 
affirmative resolution from the franchising authority ex- 
pressing a desire that FP&L execute an initial pole attach- 
ment agreement (Dec., | 26; Tr. 226-33; App. 161, 289-90). 


In Manatee County after Bradenton Cablevision was 
awarded the second CATV franchise in July 1968, a repre- 
sentative of SKL came to Florida to attempt to foreclose 
potential competition in the county from Bradenton Cable- 
vision by sewing up utility poles through pole attachment 
agreements, even if Manatee Cable were not prepared to 
begin construction. In response to the Manatee Cable ap- 
plication, FP&L took the position that it would not under- 
take to choose between two competing CATV franchise 
holders. It said it would enter into a contract with neither 


until the two franchisees had come to an agreement as to 
which territory each would serve." (Dec., 143; App. 166.) 


After Leghorn acquired Manatee Cable in May 1969, he 
again pressed FP&L for a pole attachment agreement for 
the county, but was advised that FP&L was denying Man- 
atee Cable’s request for attachments and that it desired 
to avoid new attachment agreements wherever possible. 
FP&L admitted that it had extended the 1967 Bradenton 
Cablevision pole agreement for Bradenton to cover adja- 
cent areas of the county, but it noted that GTEC obviously 
had the financial capability and intent to construct its sys- 
tem, while there was some question as to Manatee Cable’s 
intention or ability to construct. (Dec., 148; App. 168.) 
Under threat of litigation against it, FP&L on July 25, 
1969, granted Manatee Cable a pole attachment agreement 
for a portion of the county and committed itself not to 


17 Negotiations between the two franchisees to divide the territory in the 
county were continued into 1969 without success (Dec., 145; App. 167). 
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permit GTEC to contact any additional poles until such 
time as Manatee Cable had contacted an equal number 
(Dec., 148; App. 168). As previously noted, Manatee Cable 
obtained a pole attachment agreement from FP&L for the 
City of Bradenton promptly after it received a municipal 
franchise on August 27, 1969 (Dec., 11 49, 50; App. 169). 


In its dealings with Manatee Cable and with Bradenton 
Cablevision and in its policies in the pole attachment area, 
the testimony of record demonstrated that FP&L was not 
influenced in any way by GTF nor did GTF attempt to 
influence or affect them (Tr. 232, 234-35, 238-40, 241, 246; 
Gen. Ex. No. 2, p. 2; App. 289, 291-92, 295, 297, 602). The 
Commission concluded that there was “not sufficient evi- 
dence of record to affirmatively establish that GTF in- 
fluenced FP&L in its pole attachment policies and practices 
or that a conspiracy existed between them to keep Mana- 
tee Cablevision off the utility poles.” (Dec., 165; App. 175.) 


3. Manatee Cable's Violation of Its Undertaking 
Not To Construct Pendente Lite 


After the Commission had entered, at Manatee Cable’s 
request, a stay against further construction and operation 
of new CATV facilities in Manatee County by the General 
companies pending decision on Manatee Cable’s complaint, 
Manatee Cable began accelerating construction of its sys- 
tem so as to block further expansion of GTEC’s system.** 
The Commission recognized that 


without a stay of further construction by Manatee 
Cablevision, GTEC may be foreclosed from expansion 
of its CATV activities regardless of the outcome of 
this proceeding since, as Manatee Cablevision pointed 
out earlier during this proceeding, once an area is 
wired further competition in that area is, for all prac- 
tical purposes, at an end. [App. 67.] 


18 During the 1969 stay period an officer of Manatee Cable wrote the com- 
pany’s contractor urging him to speed up construction or otherwise it might 
not be possible for Manatee Cable to complete its system while GTEC was 
under the stay order (Tr. 738-40; App. 378). 
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The Commission went on to say: 


Without determining any jurisdictional questions 
which might attend the imposition of a stay upon 
Manatee Cablevision, we propose to take such steps 
as are necessary to insure maintenance of the status 
quo to the extent possible and at the same time take 
into account the equitable considerations raised by 
GTEC. We shall therefore provide that as a condition 
to maintenance of the outstanding stay order against 
GTEC, Manatee Cablevision agree that during the 
pendency of this proceeding it will undertake no fur- 
ther construction of feeder or distribution cable after 
the release of this order and that it will not operate or 
place into operation any CATV feeder or distribution 
cable which had not been completed and energized 
prior to the release of this order. . . . Should Manatee 
Cablevision fail to file with the Commission a state- 
ment agreeing to such a restriction . . ., our September 
12, 1969, order prohibiting the construction and opera- 
tion of CATV facilities by GTEC will be automatically 
vacated. [App. 67 (footnote omitted).] 


Manatee Cable promptly filed with the Commission an 
undertaking in substantially those terms (Dec., 14; App. 
69, 155). 


Approximately two weeks after the last hearing session 
before the examiner, Manatee Cable’s principals filed in- 
corporation papers in Florida for USAC.” 


Thereafter, USAC employees and Manatee Cable’s con- 
tractor began emplacement of coaxial cable and other 


19 The residence address of Manatee Cable’s general manager was listed as 
USAC’s corporate address. The resident agent was shown as Manatee Cable’s 
local attorney, and the three officers, directors and shareholders (each with 
one-third of the $500 in stock issued) were his office employees (App. 81, 82). 
In a report subsequently filed with the Florida Department of State, the four 
officers and the three directors were shown to be the sole stockholder of 
Manatee Cable, an officer and director of Manatee Cable, an officer of a re- 
lated company, and Manatee Cable’s general manager, respectively (App. 81- 
82). USAC did not apply for a county business license until its existence had 
been discovered, and its telephone was an unlisted one at the Manatee Cable 
office (App. 83, 104, 108). 
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equipment built to CATV (as contrasted with lesser MATV 
—or master antenna television) standards in three trailer 
parks in Manatee County with an aggregate subscriber po- 
tential of 1600 units (App. 73, 134, 142, 185). USAC also 
installed community television distribution facilities in the 
Westbriar Apartments (App. 132, 185, 211). 

Construction in the trailer parks was begun under con- 
tracts between USAC and the park owners calling for 
construction of “CATV” systems which were to be con- 
nected to Manatee Cable’s feeder lines as soon as they 
reached the trailer parks. The initial contracts did not men- 
tion MATV. The trailer park owners thought that the in- 
stallations were to be part of Manatee Cable’s CATV sys- 
tem, and they did not at first realize that the parks were 
supposedly to be served by self-contained, “private” sys- 
tems. (Commission response to GTEC’s motion for filing 
and service of investigative materials, ete., filed in this 
Court June 24, 1970, p. 5; App. 142, 194, 205-10.) USAC 
advised residents of the parks that it would be offering 
residents “CATV” service (App. 110). 


Upon discovery of the construction, the General compa- 
nies promptly called it to the attention of the Commission 
by letter, followed by a formal petition to reopen the record 
and for other relief (Dec., 169; App. 71, 76, 177). The Com- 
mon Carrier Bureau, though opposing the General com- 
panies’ petition as inconsistent with the Commission’s di- 
rection that the proceeding be expedited, attached a copy 
of its field report confirming substantially all of the facts 
alleged in the petition (App. 136). Manatee Cable conceded 
that the construction had taken place, but it urged that the 
construction was in accord with advice of counsel that 
Manatee Cable might “install and operate non-intercon- 
nected MATV facilities for trailer park owners or apart- 
ment building owners . . .” (App. 119, 132). 


20 MATV systems are typically wire systems distributing television signals 
received by a common roof-top antenna to special wall jacks or outlets in 
individual units of an apartment house. 


19 


The Commission, in its May 1 decision, denied the Gen- 
eral companies’ petition. The Commission acknowledged 
that the charges against Manatee Cable were “serious” 
ones, but it declined “to defer the conclusion of this pro- 
ceeding pending our investigation into the charges against 
Manatee Cablevision.” (Dec., 169; App. 177.) The Com- 
mission went on to state that “our action in denying the 
motion to reopen should not be construed either as condon- 
ing or minimizing the significance of any misconduct on the 
part of Manatee Cablevision.” (Dec., 1 70; App. 178.) 


The Commission offered this further explanation of its 
action in a later order: 


... Manatee Cablevision is not a respondent in this 
proceeding. . . . As we stated in our Decision, the 
charge that Manatee Cablevision violated its represen- 
tations to the Commission that it would discontinue the 
construction of trunk and distribution cable during the 
pendency of this adjudicatory proceeding is under in- 
vestigation and will be made the subject of a separate 
proceeding if such action is found to be warranted. 
[App. 182-83.] 


Following the May 21 order of this Court (see page 7, 
supra), the Commission on June 10 by a 43 vote issued 
a further memorandum opinion and order setting forth 
“fact findings” based on its investigation (App. 184). These 
findings substantially confirmed the allegations of the Gen- 
eral companies’ petition (App. 76). Stating that “there is a 
substantial question whether the .. . construction is CATV 
construction in violation of the agreement” and concluding 
that “Manatee Cablevision, and particularly its Washington 
counsel, were remiss in not bringing this question to the 
Commission for an advisory ruling,” the Commission de- 
clined to resolve the violation issue, since Manatee Cable, it 
said, had proceeded in accordance with advice of counsel. 
“Under the circumstances,” the Commission concluded, “no 
sanctions would appear warranted against Manatee Cable- 
vision/USAC. ...” (App. 185.) 
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Filing a detailed dissent, Commissioner Cox found it 
clear that Manatee Cable had violated the spirit of the 
Commission’s order of October 6 and that its failure to seek 
an advisory ruling made its statement of compliance with 
the October 6 order a constructive misrepresentation to the 
Commission. He concluded that Manatee Cable by “mis- 
leading and clandestine means” had achieved the very ad- 
vantage the Commission’s order was intended to prevent, 
and that the Commission’s failure to proceed against Man- 
atee Cable would allow it to realize “profit from the opera- 
tion of facilities . .. constructed by subterfuge and with the 
clear purpose of deceiving the Commission.” (App. 186.) 


ARGUMENT 


I. THE COMMISSION ERRED IN ENTERING A PUNITIVE 
CEASE AND DESIST ORDER AGAINST THE GENERAL 
COMPANIES. 

The Commission’s cease and desist order extended be- 
yond mere enforcement of its view that Section 214 re- 
quired certification of GTEC’s CATV facilities in Braden- 
ton and Manatee County. The Commission directed GTEC 
to immediately and permanently cease and desist from con- 
struction and operation of CATV facilities in the unin- 
corporated portions of Manatee County (Dec., 171; App. 
178). The order was far more punitive toward the General 
companies than the nature, magnitude and effect of their 
claimed offenses—as reflected by a fair reading of the 
record—could possibly warrant. 


This order was punitive in two respects. Had the Com- 
mission’s goal been merely to enforce the certification re- 
quirement, it could have provided, as it did in Docket 
17333 * and as to Bradenton, for the issuance of interim 
authority to operate pending the processing of Section 214 
applications for existing facilities and for the processing 

21 General Tel. Co. of California, 13 F.C.C.2d 448, 13 R.R2d 667 (1968), 


recon, denied, 14 F.C.C.2d 693, 14 B.R2d 341 (1968), aff’d, 134 U.S. App. 
D.C. 116, 413 F.2d 390 (1969), cert. denied, 396 U.S. 888 (1969). 
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of applications under Section 214 for the expansion of ex- 
isting systems under the usual rules. 


The Commission’s cease and desist order is additionally 
punitive in nature because it denies GTEC the benefit of 
the four-year divestiture period provided for in the Com- 
mission’s final order in Docket No. 18509 2 (cf. Dee., 1 63; 
App. 174). There the Commission held that Section 214 
was applicable to CATV construction and operation by 
affiliates of telephone carriers and that the public interest 
in the preservation of competition in the provision of 
CATV service would be best assured by denying certifica- 
tion to CATV operations by such affiliates within the op- 
erating territory of the affiliated carrier. The Commission 
went on to provide, however, for continuance of existing 
service for four years under temporary certificates. In the 
unincorporated portion of the county, GTEC was not even 
given an opportunity for orderly disposal of its operating 
system. 

In the absence of a showing that application of the new 
rules adopted in Docket No. 18509, which became effective 
May 1, 1970, would be insufficient to protect the public, the 
Commission may not impose a more punitive cease and 
desist order going beyond those rules. See Section 312(b) 
(3) of the act; C. J. Community Services, Ine. v. FCC, 100 
U.S. App. D.C. 379, 246 F.2d 660 (1957); and cf. Churchill 
Tabernacle (WKBW) v. FCC, 81 U.S. App. D.C. 411, 160 
F.2d 244 (1947); Jacob Siegel Co. v. FTC, 327 US. 608 
(1946) ; FTC v. Royal Milling Co., 288 U.S. 212 (1933). 

A. THE COMMISSION'S APPLICATION OF SECTION 214 TO 
GTEC’S ACTIVITIES WAS A NOVEL ONE. 

There was nothing blameworthy in GTEC’s proceeding 
without a certificate under Section 214(a) of the act, be- 
cause the Commission’s appilcation of that section to the 

22 Section 214 Certificates, 21 F.C.C.2d 307, 18 B.R.2d 1549 (1970), recon. 


denied, 22 F.C.C.2d 746, 18 BR.2d 1798 (1970), appeal pending, 5th Cir., 
No. 29,246. 
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acquisition, construction and operation of CATV facilities 
by a non-carrier** broke new ground in a fashion which 
could not have reasonably been anticipated by GTEC. 


Literally read, Section 214(a) applies only to the con- 
struction of communications facilities by common carriers: 


No carrier shall undertake the construction of a new 
line or of an extension of any line, or shall acquire or 
operate any line, or extension thereof, or shall engage 
in transmission over or by means of such additional or 
extended line, unless and until there shall first have 
been obtained from the Commission a certificate that 
the present or future public convenience and necessity 
require or will require the construction, or operation, 
or construction and operation, of such additional or 
extended line. ... [Emphasis supplied.] 


In enacting the common carrier provisions (Title IL) of 
the Communications Act, Congress transferred jurisdiction 
over communication common carriers from the ICC to the 
FCC, and for the most part adopted with minor modification 
those provisions of the Interstate Commerce Act that are 
used for the regulation of rail carriers.* Consistent with 
this scheme, Section 214(a) of the Communications Act is 
derived, almost verbatim, from Section 1(18) of the Inter- 
state Commerce Act, 49 U.S.C. §1(18). In the absence of 
contrary precedents under the Communications Act, the 
General companies were fully justified in relying on the 


23 GTEC is engaged only in the provision of CATV services, both within 
and without the operating territories of General Telephone companies. CATV 
operators, such as GTEC, are not common carriers. Section 3(h) of the act, 
47 U.S.C. § 153(h); United States v. Southwestern Cable Co., 392 U.S. 157 
(1968); General Tel. Co. of California v. FCC, 134 U.S. App. D.C. 116, 413 
F.2d 390, cert. denied, 396 U.S. 888 (1969); Philadelphia Television Broad- 
casting Co. v. FCC, 123 U.S. App. D.C. 298, 359 F.2d 282 (1966); WSTV, 
Inc. v. Fortnightly Corp., 23 R.R. 184 (1962); CATV & TV Repeater Services, 
26 F.C.C. 403, 427-28 (1959); Frontier Broadcasting Co., 24 F.C.C. 251 (1958). 


24 Committee on Interstate Commerce, 8. Rep. No. 781, 73d Cong., 2d Sess. 2 
(1934). 
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history and judicial interpretations of the Interstate Com- 
merce Act.” 


The purpose of the prior certification provisions of Sec- 
tion 1(18) of the Interstate Commerce Act lies in the pro- 
tection of the carriers’ investors and shippers against the 
needless construction of facilities with consequent loss to 
the investors and against wasteful duplication of carrier 
facilities with the potential for diminution in service to the 
public. In Texas & New Orleans R.R. v. Northside Belt 
Ry., 276 U.S. 475, 479 (1928), the Supreme Court addressed 
itself specifically to the aim sought to be served by that 
provision: 


The purpose . . . [of §1(18)] is to prevent interstate 
carriers from weakening themselves by constructing or 
operating superfluous lines, and to protect them from 
being weakened by another carrier’s operating in inter- 
state commerce a competing line not required in the 
public interest. 


See also Ches. € O. Ry. v. United States, 283 US. 35, 42 
(1931) .2 


The aims of Section 1(18) are placed in even sharper 
focus when reference is made to the factual situation which 
the enactment of that section was intended to meet, which 


25 Where one statute is adapted from another, the interpretation given to 
the earlier statute will be applied to the later statute. U.S. Nav. Co. v. Cunard 
S.S. Co., 284 U.S. 474, 481 (1932). The Commission has applied this rule of 
statutory construction in its consideration of questions arising under Section 
214 of tho Communications Act. Mackay Radio & Tel. Co., 6 F.C.C. 562, 572 
(1938). See also Stanley v. Western Union Tel. Co., 23 F. Supp. 674, 675 
(8.D. Fla. 1938). 


2¢ Section 1(18) reflected a recognition by the Congress 

that preservation of the earning capacity, and conservation of the financial 
resources, of individual carriers is a matter of national concern; that the 
property employed must be permitted to earn a reasonable return; that 
the building of unnecessary lines involves a waste of resources and that 
the burden of this waste may fall upon the public; that competition be- 
tween carriers may result in harm to the public as well as in benefit; and 
that when a railroad inflicts injury upon its rival, it may be the epee 
which ultimately bears the loss. [Texas & Pac. Ry. v. Gulf, C. & S.E". By.. 
270 U.S. 266, 277 (1926).] 
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was described in the following terms in Transit Commission 
v. United States, 289 U.S. 121, 127-28 (1933) : 


[E]normous sums had been expended by interstate 
railroad carriers for the construction and operation of 
lines that were not needed or likely to be needed. Such 
investments had brought financial ruin to some and 
had made doubtful the power of many to continue 
operation in other than flush times. Need for effective 
regulation in this field had become urgent; and un- 
doubtedly the Congress, by the provisions above re- 
ferred to [§1(18)], intended to confer upon the Com- 
mission plenary power to limit interstate carriers’ 
expenditures for construction or operation to lines of 
set reasonably necessary for the service of the 
public. 


It is clear that the basis for prior certification under 
Section 214(a) of the Communications Act has traditionally 
been confined to common carriers*—protecting the car- 
riers’ investors and preserving the economic health of the 
carriers and their ability to furnish adequate common car- 


Triage at reasonable rates. Moreover, the courts have held 
that in considering requests for certification, the competi- 
tive effect on anyone other than a common carrier is irrele- 
vant.”* 


There have been indications that the Commission’s view 
of Section 214’s purposes might be somewhat more expan- 
sive than these traditional principles would indicate. For 
example, in its consideration of applications filed by car- 
riers for certification of facilities used to provide channel 
services to CATV operators, the Commission has indicated 
that it will look to matters such as whether the CATV 


27 The Supreme Court has observed that the Interstate Commerce Act ‘‘is 
aimed at common carriers exclusively . . . and not even at all these.’’ Pennsyl- 
vania B.B. Co. v. P.U.C. of Ohio, 298 U.S, 170, 174 (1936). 


28 FOC v. Sanders Brothers Radio Station, 309 U.S. 470, 473, 476 (1940); 
L. Singer & Sons v. Union Pacific BB. Co., 311 U.S, 295, 300, 304 (1940); 
City of Pittsburgh v. FPC, 99 U.S. App. D.C. 113, 237 F.2d 741, 746 (1956). 
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operator holds a valid franchise and what the situation is 
regarding CATV competition. New England Tel. & Tel. 
Co., 17 F.C.C.2d 33, 15 R.R.2d 1158 (1969); Chesapeake & 
Potomac Tel. Co. of W. Va., 22 F.C.C.2d 577, 18 R.R.2d 
1052 (1970). 


There was, however, nothing in these cases—indeed, in 
anything in the Commission’s past regulation of carriers or 
CATV systems—which could be said to have alerted GTEC 
that, in acquiring the Bradenton Cablevision properties, it 
should have first sought Commission authority, under Sec- 
tion 214 of the act, to do so. General Tel. Co. of California, 
13 F.C.C.2d 448, 13 R.R.2d 667 (1968), recon. denied, 14 
F.C.C.2d 693, 14 R.R.2d 341 (1968), aff’d, 134 U.S. App. 
D.C. 116, 413 F.2d 390 (1969), cert. denied, 396 U.S. 888 
(1969), was concerned with the Commission’s jurisdiction 
to regulate the channel service offerings of carriers and 
whether carrier facilities used in the provision of such 
services were required to be certificated under Section 214. 
There is nothing in that case to suggest that non-carriers, 
providing CATV service directly to the public, whether 
affiliated with a carrier or not, would be subjected to Sec- 
tion 214’s requirements in the construction of CATV dis- 
tribution facilities.” 


Furthermore, the Commission’s initial Notice of Inquiry 
and Notice of Proposed Rule Making in Docket No. 18509, 
34 Fep. Rec. 6290, released April 4, 1969, came some four 
months after GTEC had acquired, and expanded, the Mana- 
tee County-Bradenton system. While that Notice provided 
for broad inquiry into the question of whether telephone 
company-CATV affiliation should be proscribed, it did not 
intimate that carrier-affiliated CATV operators, not re- 


29 As to affiliated CATV operators, the Commission suggested only that 
carrier applications, proposing channel service to affiliates, would be subjected 
to more rigorous scrutiny than would applications involving service to non- 
affiliated operators. 13 F.C.C.2d at 462-63, 13 R.R.2d at 683. 
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ceiving carrier service, should seek Section 214 certifica- 
tion.*° 


In sum, the Commission had never even implied that 
GTEC—or any other non-common carrier CATV opera- 
tor—should seek certification under that provision of the 
act which has, as its aim, the protection of carriers and 
their investors and customers from wasteful construction 
and competition." Neither could GTEC anticipate the 
Commission’s expansion of that section, beyond its tradi- 
tional purposes, to be used as the basis for regulating 
retroactively competition between CATV operators. 


The Commission did not overrule its previous determi- 
nation that CATV operators are not common carriers, nor 
did the Commission rule prospectively that CATV opera- 
tors must secure certificates before proceeding with con- 
struction of cable distribution facilities. Indeed, in obvious 
recognition of the fact that Section 214 is, by its terms, 
applicable only to carriers, the Commission extended to 


GTEC common carrier status. The Commission did so by 
disregarding the fact that GTEC and GTF—subsidiaries 
of @ common parent—are distinct corporations. The Com- 
mission held that, “in order to preserve the integrity of 
Section 214 of the Act, the acquisition, construction, and 
operation of the CATV distribution facilities by GTEC in 
Florida must be deemed to be activities of a common car- 


30 Similarly, nowhere in the lengthy Notice of Proposed Rule Making and 
Notice of Inquiry in Docket No. 18397, 15 F.C.C.2d 417 (1968), the general 
CATV rule-making proceeding, which included a cross-ownership issue, did the 
Commission raise the possibility of restricting, in any way, the affiliation of 
CATV systems and telephone common carriers. 15 F.C.C.2d at 426-27. 


31 The Commission’s decision in TeleCable Corporation, 19 F.C.C.2d 574, 
17 B.R.2d 281 (1969), appeal pending sub nom. GT&E Communications Ine. 
v. FCC, U.S. App. D.C. Case No, 23,455, was not released until after the Com- 
mission’s show cause order herein and cannot be taken as notice to GTEC of 
a Section 214 filing requirement. 
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rier subject to the certification requirements of that sec- 
tion.” * (Dec., 1 58; App. 172.) 


The Commission’s unpredictable invocation of the doc- 
trine of “piercing the corporate veil” to impute legal con- 
sequences to GTEC’s actions on the basis of GTF’s status 
earried that doctrine one step beyond its underlying con- 
cept or purpose. Yet no evidence was offered, and no find- 
ing was made, that any future financial reverses of GTEC 
would flow through to GTF or to its ratepayers. 


The Commission did not find that the separate corporate 
identities of GTEC and GTF were not maintained. The 
record shows that the corporate entities in the General 
System were real and substantial. Indeed, although the 
Commission’s decision attributes to GTEC GTF’s common 
carrier status, the Commission nevertheless recognized that 
the two corporations have no officers or directors in com- 
mon (Dee., 110; App. 156), nor do they have any financial 
relationship beyond pole lease arrangements. The Com- 
mission did not and could not find that either company had 
@ voice in the affairs of the other. It was thus necessary 
for the Commission to go even further and engage in what 
could be deemed a dual piercing—that is, to take the attri- 
butes of one subsidiary through the parent and then to 
extend its attributes to a second subsidiary. Cf. Miller v. 
Robertson, 266 U.S. 243 (1924). 


Even with respect to the relationship of the parent to the 
subsidiary, however, it is clear that the Commission was 
not faced with a situation that the affairs of one company 
were so intermingled with those of the other that as a prac- 


32 This action was taken, the Commission said, in order that the General 
System ’s ‘‘corporate structure’? would not be permitted to defeat ‘the regula- 
tory purpose and scheme underlying the requirement that such construction 
and operation be certificated [pursuant to Section 214 of the act]’’ (Dec., 
158; App. 172). Yet, when GTEC filed a Section 214 application for Braden- 
ton and Manatee County without prejudice on October 31, 1969, File No. 
P-C-7621, the Commission refused to consider it in Docket No. 18610. Manatee 
Cablevision, Inc., 20 F.C.C.2d 934 (1969). 
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tical matter they could be considered one and the same. 
While GTEC is a wholly owned subsidiary with an identity 
of officers and directors with the parent, the record is also 
clear that it maintained its own accounts and its own staff. 


Furthermore, the Commission has been aware of 
GTEC’s existence and its relationship to other General 
companies for years. Yet, prior to the show cause order 
herein, it had never suggested that because of those rela- 
tionships, or for any other reason, GTEC should be held to 
the requirements of carrier status.* 


The Commission’s determination on this score proceeds 
from the premise that corporate forms may be disregarded 
where they have been used to evade a statutory purpose. 
There is no suggestion in the decision that the General 
companies embarked upon a conscious plan to evade the 
statutory purposes of Section 214 or any other provision of 
the Communications Act by employing a dummy corpora- 
tion. 


GTEC acquired, by purchase, an operating system in 
Manatee County. There was never any thought that GIF 
might construct additional CATV facilities for GTEC 
which, had GTF engaged in such construction, would have 
required Section 214 certification. From the time GTEC 
first considered the acquisition of the system, it was intent 
upon operating the facilities itself and constructing what- 
ever additions to the system might be considered desirable. 
(Tr. 86, 211-12, 217, 450; App. 280, 282, 337.) 


Here, the Commission did not pay even lip service to the 
elementary proposition that the essence of corporate form 
is the creation of an entity with privileges and liabilities 
separate and distinct from other entities and from its own- 


33 The Commission has, moreover, determined, in a similar context at least 
preliminarily, that if carriers are to engage in the provision of non-carrier 
data processing services they should do so only through a non-arrier sub- 
sidiary. Notice of Proposed Rule Making in Docket No. 16979, 35 Fen. Rx. 
5822, 5826, 18 B.B.2d 1713, 1725-28 (1970). 
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ers. Press Co. v. NLRB, 73 App. D.C. 103, 118 F.2d 937 
(1940), cert. denied, 313 U.S. 595 (1941). The separateness 
of corporate entities is a legal fact and not a fiction—as 
the Commission characterized it—lightly to be disregarded 
to suit the convenience of the moment as the Commission 
has done here. United States v. Martin, 337 F.2d 171, 175 
(8th Cir. 1964). 


Here, the Commission has severely punished GTEC for 
a failure to anticipate a novel and unliteral construction of 
Section 214 and an unwarranted—and novel—use of the 
concept of piercing corporate veils. GTEC was clearly 
blameless in this regard. The Commission’s failure to 
fashion relief to suit the severity of the offense which it 
found was arbitrary and capricious and constituted an 
abuse of its discretion. 


Moreover, it is clear that it is not a technical statutory 
violation which the Commission has sought to punish but 
rather the alleged anticompetitive practices of the General 
companies.“ This is manifest from the distinction in the 
cease and desist order between Bradenton and the county 
(Dec., 1 60; App. 178). If GTEC violated Section 214 of the 
act by its failure to comprehend the use which the Commis- 
sion here has made of it, the violation pertains to GTEC’s 
activities both in Bradenton and in the unincorporated 
portions of the county. 


In Bradenton, however, the Commission’s cease and 
desist order went no further than had already been pro- 
vided for in the rules adopted in Docket 18509. In the 
county, on the other hand, where allegedly anticompetitive 
practices had occurred, the Commission has lowered its 


34A failure of the Commission to deal retroactively with so-called anti- 
competitive conduct would create no regulatory void. The Commission made 
no finding of public injury, and the antitrust laws are adequate to deal with 
situations such as this where the only alleged injury is to a private party. 

As for the future, it is plain that, but for the Commission’s attempt to 
reward Manatee Cable with an undeserved monopoly over CATV operations 
in Manatee County, there would be lively and viable competition. 
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regulatory guns to require GTEC’s abandonment of all its 
facilities, even those constructed prior to the time that any 
of the asserted practices which the Commission has now 
condemned occurred. 


B. INJURY TO MANATEE CABLE, IF ANY, FROM GTF’S POLE 
POLICIES WAS DE MINIMIS. 

The injury to Manatee Cable, if any, due to its inability 
to obtain pole attachments was attributable almost entirely 
to its inability to obtain pole attachments from FP&L. At 
the outset Manatee Cable intended to construct a system 
using 99 percent FP&L poles, and many cable runs could 
have been built without contacting GTF poles. Indeed, 
Manatee Cable’s interest in a pole attachment agreement 
with GTF appeared to be directed to foreclosing GTEC 
and its predecessor from access to GTF poles (e.g., Dec., 
148; Tr. 505-06; App. 166, 341). The fact seems to have 
been that Manatee Cable’s chief source of difficulty was 
its inability to obtain adequate financing and not its ability 
to obtain pole attachments (FCC Staff Ex. No. 142, pp. 
35-36; App. 570-A, 570-B). 


Even if Manatee Cable had needed some GTI poles 
to “fill out” its ultimate system, GTF’s no-new-attachment 
policy created at most only a few months’ delay, and the 
injury, if any, was minimal. During nearly half of the 
four-month period between May 22 and September 30, 
1969, in which GTF declined to enter into a pole attach- 
ment agreement with Manatee Cable, the more significant 
pole attachments to FP&L poles were unavailable. Aerial 
construction by Manatee Cable was blocked by the unavail- 
ability of FP&L poles from the time of Manatee Cable’s 
first request to FP&L in August of 1965 until July 25, 1969 
(Dec., 1729 n. 10, 30-31, 47-49; App. 161, 162, 168). 


If Manatee Cable suffered injury at the hands of the 
area’s utilities because of their pole attachment policies, 
Manatee Cable’s chief antagonist was FP&L. By virtue of 
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a stipulation entered into between FP&L and Manatee 
Cable—after Manatee Cable had not only secured an agree- 
ment with FP&L covering the use of policies, but had also 
secured FP&L’s commitment to restrict GTEC’s future use 
of poles—FP&L was dismissed as a party without penalty 
(20 F.C.C.2d 523; Dec., 148; Tr. 744-45, 747-48; App. 168, 
383, 385). 


There is nothing in the record from which even an in- 
ference could be drawn that GTF’s basic pole policy re- 
lated in any invidious way to GTEC’s operations in Mana- 
tee County or elsewhere; indeed, all evidence of record is 
to the contrary. 


The Commission sought to overcome the lack of evidence 
of discriminatory policies by scouring the record for pe- 
ripheral incidents of supposed favoritism in the adminis- 
tration of GTF’s pole attachment policies (see, e.g., Dec., 
1149, 57; App. 169, 172). The injury to Manatee Cable, if 
any, was from the inability to obtain pole attachments at 


all, not from discrimination in their administration. 


In any event, in most, if not all, instances of supposed 
favoritism cited by the Commission, the incidents are pre- 
sented out of context and with reference only to parts of 
the record. For example, the Commission says that GTF 
“tolerated and condoned” (Dec., 11 38, 57; App. 164, 172) 
violation by GTEC of its communications space on utility 
poles. Of the approximately 400 poles owned by GTF to 
which GTEC has affixed cable, however, violations were 
found on only one or two of them (the record is unclear 
whether it was one or two). Neither was authorized by 
GTF and it instituted, upon their discovery, corrective 
measures. Less than fifty violations of various kinds (few 
of them involving violations of GTF’s space) were found 
on the more than 2,700 poles of FP&éL to which GTEC had 
attached. These violations occurred without the concur- 
rence, consent or knowledge of GTF and, again, upon their 
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discovery steps were taken to correct them. (Tr. 1074, 
1116, 1118; Gen. Ex. No. 32, p. 6; Manatee Cable Ex. Nos. 34, 
42; App. 423, 427-29, 429). 

Similarly misleading are the Commission’s assertions 
that GTEC was “permitted” to “‘leapfrog’ miles” from 
the city limits into the county on GTEC’s poles ** (Dec., 
162; App. 174) and that GTEC was not held to GTF’s bond 
and insurance requirements for two months after its ac- 
quisition of the systems.” As to the latter, at the time of 
closing, GTEC submitted proof of insurance and perform- 
ance bonds; they were found subsequently by GTF not to 
be satisfactory under the GTF contract and, accordingly, 
GTEC was required to obtain new insurance and bonds.* 
(Manatee Cable Ex. No. 25; Tr. 98-99; App. 251, 660.) As 
to the former, the construction undertaken by GTEC and 
its predecessor in the county represented a logical progres- 
sion from the system’s headend, which was located in the 
county and not in Bradenton.” 


35In comparison to the relatively few violations by GTEC in relationship 
to the number of poles to which it had affixed cable, Manatee Cable was in 
violation on five of about seventy poles to which it had attached as of Decem- 
ber 1, 1969. Technical violations are not, of course, uncommon. (Tr. 1074, 
1081, 1083, 1118-19; App. 423, 428-29.) 

36 The Commission’s reference to ‘‘miles’’ is hyperbole. Based on its own 
findings, it is clear that GTEC’s construction in the county was some two 
and one-half miles from the Bradenton city limits at the farthest (Dec., 136; 
App. 164). 

37 GTEC was, of course, the assignee of existing contracts pursuant to which 
construction had already occurred. This placed it in a somewhat different 
posture than an applicant for a new agreement. GTF’s policies did not prohibit 
assignments of existing pole attachment agreements, (Gen. Ex. No. 2, p. 3; 
App. 603.) 


38 The shortcomings were that a seal and signature were omitted from one 
page of the performance bond and the insurance contract provided for can- 
cellation on ten, rather than thirty, days’ notice (Manatee Cable Ex. No. 25; 
App. 660). 

s9 Bradenton Cablevision, GTEC’s predecessor, had located its headend 
south of the city, and the construction referred to proceeded from the vicinity 
of the headend to two-and-a-half miles from the city limits (Dec., 136; see 
map appended to P-C-7621, official notice of which was taken, Tr. 1104-05; 
App. 164, 424). 
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Moreover, although the Commission seeks to imply that 
GTEC’s construction in the county was aimed at preempt- 
ing Manatee Cable from portions of the market (Dec., J 62; 
App. 174), there is no support in the record for this proposi- 
tion. Indeed, the record is to the contrary. Prior to closing 
the acquistition, GTEC formulated its future construction 
plans. Those plans called for construction first in portions 
of the county, then additional construction in Bradenton, 
to be concluded by further construction in the county. (Tr. 
211-12; App. 280-81). These plans were followed; in fact, 
as the Commission found (Dee., 138; App. 164), construc- 
tion in the county moved forward before GTEC had agreed 
finally to purchase the system. That Manatee Cable’s pos- 
ture had nothing to do with the plans is evidenced by the 
fact that in its evaluation of the properties GTEC dis- 
counted Manatee Cable entirely. Bradenton Cablevision had 
represented to GTEC that Manatee Cable’s franchise was 
to be forfeited because of that company’s failure of per- 
formance. (Gen. Ex. No. 3, p. 4; Tr. 110-11; App. 257, 612.) 
There are no other assertions of anticompetitive conduct 
which could reasonably be said to have had any impact on, 
or relationship to, Manatee Cable. The issue on which evi- 
dence was presented was whether conduct engaged in by 
the General companies was anticompetitive “vis-a-vis” Man- 
atee Cable (Dec., 12; App. 154). There is no record basis 
for an affirmative conclusion on that issue. 


But in the last analysis, whether or not GTF’s conduct 
was anticompetitive in the area of pole attachments, the 
record plainly shows that Manatee Cable’s failure to obtain 
pole attachments from FP&L was the major, if not sole, 
external obstacle to its progress. The conduct of FP&L, 
the Commission is careful to say, cannot be attributed to 
the General companies (Dec., 1 65; App. 175). If there 
were any substance at all to Manatee Cable’s claim to 
status as an injured party, that injury would be charge- 
able to FP&L. Yet it is FP&L which stands discharged 
from the proceeding and GTEC which is punished. 
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The punishment fashioned by the Commission was, more- 
over, drastic indeed. Not only was GTEC enjoined from 
construction of additional CATV facilities in Manatee 
County, it is, by the terms of the decision, required to 
abandon its existing facilities in the county within thirty 
days. Even accepting at face value the Commission’s at- 
tempt to develop a case on the question of anticompetitive 
conduct, the terms of the order bear no relationship to its 
findings in that respect. No cognizance whatsoever was 
taken of the situation prevailing in the county at the time 
GTEC acquired the system or at the time the asserted 
anticompetitive conduct occurred.” 


The Commission’s entry of the punitive order in this 
regard—unrelated to the facts found by the Commission 
or the consequences flowing therefrom—was arbitrary and 
capricious and an abuse of discretion. 


C. THE COMMISSION'S DISPOSITION IMPROPERLY REWARDED 
MANATEE CABLE’S SUBTERFUGE AND DECEIT. 


The Commission’s disposition in Docket 18610 doubly 
rewarded Manatee County’s wrongful violation of its un- 
dertaking not to construct during the litigation. The Com- 
mission’s failure to proceed against Manatee Cable allowed 
it to retain the benefit of the facilities it installed by subter- 
fuge and deceit during the stay period, and the order 
shutting down GTEC’s system in the county gave Manatee 
Cable the further benefit of a monopoly there. 


40 There is nothing in the record showing the extent of construction by 
GTEC in the county between May 23, 1969 (Leghorn’s first request for a con- 
tract with GTF), and August 4, 1969 (when GTEC’s construction ceased). 
Whatever construction there was, however, likely was offset by the accelerated 
construction by Manatee Cable in the period between August 4 and October 
9, 1969, while GTEC was restrained from constructing in the county, and 
Manatee Cable was free to proceed. On August 9, 1969, an officer of Manatee 
Cable wrote Manatee Cable’s contractor urging that he would have to acceler- 
ate the construction schedule if Manatee Cable were to be successful in con- 
structing its system while GTEC was under the stay order (Tr. 738-39; App. 
378). 
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1, Manatee Cable Violated the Stay Condition 
Imposed by the Commission. 

The construction by Manatee Cable’s dummy corporation, 
USAC, while the Manatee County CATV matter was before 
the Commission, plainly violated Manatee Cable’s under- 
taking to the Commission. The Commission first attempted 
to disregard that conduct. (Dec., 111 69, 70; App. 177, 178.) 
The subsequent effort of the Commission majority in the 
June 10 order to create unresolved doubt as to whether the 
undeniable construction by USAC was merely construction 
of MATV facilities instead of CATV facilities will not with- 
stand analysis (App. 184). 


The Commission’s own staff report and “fact findings” 
in the June 10 order show that the construction in the three 
trailer parks was of facilities having the capability and 
purpose of being connected to Manatee Cable’s CATV sys- 
tem. Briefly stated, the evidence of publie record shows 
that the trailer park operators thought they were agreeing 


to provision of television signals to their tenants from 
Manatee Cable’s CATV system, rather than from private, 
individual, self-contained MATV systems. The contracts 
between Manatee Cable’s dummy corporation and the park 
operators do not mention MATV and provide that the 
systems would be connected to Manatee Cable’s CATV 
system when it became available. The contracts initially 
called for CATV operation and not for the sale and instal- 
lation of MATV equipment.” The facilities in the parks 
were built to CATV standards rather than to lower MATV 
standards. They were even held out to the publie and the 
park owners by Manaitee Cable’s dummy corporation as 
being “CATV” facilities. (App. 110, 134, 142, 194, 205-10.) 
For the Commission even to question that such construc- 
tion did not constitute the construction of CATV facilities 


41 The El Rancho contracts for CATV service were voided by Manatee 
Cable’s general manager and replaced by a contract for MATV service efter 
the General companies had filed their petition to reopen! (App. 207-08.) 
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within the meaning of Section 74.1101(a) of the Commis- 
sion’s rules ** would permit almost unlimited evasion of 
the Commission’s regulatory jurisidiction and would vir- 
tually nullify the requirement for prior certification under 
General Tel. Co. of California v. FCC, supra. Vast systems 
for the distribution of television signals by wire could be 
constructed with the intent of amalgamation into a single 
system before the Commission’s regulations under Parts 63 
and 74, as delimited by Section 74.1101(a), were invoked. 
Distribution facilities built for connection to CATV sys- 
tems are undeniably CATV facilities. 


Moreover, the trailer park construction fails to come 
within the definitional exception for “any such facility 
which serves only the residents of one or more apartment 
dwellings under common ownership, control, or manage- 
ment.” The Commission’s staff report shows that the dis- 
tribution systems in two of the trailer parks are intercon- 
nected, so that one receiving tower could serve both * (App. 


142). There is no claim, and the Commission did not find, 
that the two parks are “ander common ownership, control, 
or management.” 


In any event, Manatee Cable’s undertaking was not con- 
ditioned upon or limited to construction of CATV facilities. 


42‘¢The term ‘community antenna television system’ (‘CATV system’) 
means any facility which, in whole or in part, receives directly or indirectly 
over the air and amplifies or otherwise modifies the signals transmitting pro- 
grams broadcast by one or more television stations and redistributes such 
signals by wire or cable to subscribing members of the public who pay for 
such service, but such terms shall not include (1) any such facility which 
serves fewer than fifty subscribers, or (2) any such facility which serves only 
the residents of one or more apartment dwellings under common ownership, 
control, or management, .. .’’ Section 74.1101(a). 


43 This accounts for the fact that the Commission found that as of May 28 
there were only two towers to serve three separate trailer parks. It is evident, 
moreover, that the construction of those towers was undertaken post-discovery 
to lend support to the ‘‘MATV-construction theory.’’ The initial staff investi- 
gator found no tower construction; indeed, none of the parks expected to have 
towers constructed. The ‘‘investigation’’ on the basis of which the June 10 
order was predicated apparently did not even involve inquiry to such critical 
matters as these. (App. 185.) See also infra, p. 38 n.44. 
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Manatee Cable undertook not to construct “any feeder or 
distribution cable.” In affidavits submitted to the Commis- 
sion, Manatee Cable admitted the construction of “distribu- 
tion plant.” (App. 132.) The purpose of the order which 
resulted in Manatee Cable’s commitment was to prevent 
Manatee Cable from gaining an advantage vis-a-vis GTEC 
by the stay pendente lite of construction by GTEC (App. 
67). To permit Manatee Cable to construct facilities to be 
later added to its CATV system undermined the whole 
intent and purpose of the October 6 order. The public rec- 
ord clearly supports Commissioner Cox’s conclusion in his 
dissenting opinion (App. 186). The Commission’s “fact 
findings” are clearly erroneous in fact and in law and are at 
best an inadequate attempt at rationalizing the failure to 
proceed against a clear case of fraudulent abuse of the 
Commission’s processes. 


2. The Record Rebuts the Commission’s Determination of 
Manatee Cable’s “Good Faith.” 

The Commission ultimately concluded by a 4-3 vote that 
“no sanction would appear warranted against Manatee 
Cablevision/USAC” on the ground that “Manatee has acted 
in good faith, as shown by the fact that it consulted its 
attorneys and then proceeded in reliance on their advice 
that such construction was consistent with the agreement” 
(App. 185). Whatever shield the advice of counsel might 
otherwise afford—a matter discussed below—the mislead- 
ing and clandestine means by which Manatee Cable/USAC 
proceeded rebuts any conclusion based on “good faith.” 


The Commission says, and Manatee Cable acknowledges, 
that cable construction was in fact undertaken by USAC, 
a separate corporation formed by Manatee Cable’s prin- 
cipals for that purpose (App. 185). Commissioner Cox 
correctly noted in his dissenting opinion that the use of 
the separate, dummy corporation may have frustrated 
earlier discovery of the scheme (App. 186). Beyond that, 
however, the Commission does not even allude to the fol- 
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lowing facts, all of which were thoroughly documented and 
never contested : 


USAC was not incorporated until after the hearing 
record in the proceedings below was closed (App. 94). 


USAC did not seek a license to do business in Man- 
atee County—although it was engaged in CATV con- 
struction there—until after its activities had been dis- 
covered (App. 104, 108). 


USAC was created through the use of both dummy 
incorporators and shareholders, all of whom were sec- 
retaries in the office of Manatee Cable’s local legal 
counsel (App. 81); the advice of that counsel, who also 
served as USAC’s registered agent, was cited by the 
Commission in making its “good faith” determination 
(App. 185). 


The address used for USAC in documents filed with 
state and local authorities has always been to the 
residence address of Manatee Cable’s general manager, 
rather than to the office—apparently that of Manatee 
Cable—out of which USAC did business (App. 82). 


USAC employed only an unlisted telephone number, 
although the telephone was apparently physically lo- 
cated at the offices of Manatee Cable; calls to that 
number elicited responses obviously designed to con- 
ceal the relationship between USAC and Manatee 
Cable (App. 82-83). 


The conelusion from these facts—all of which were 
placed before the Commission without aid to compulsory 
process “—is inescapable. Manatee Cable sought, through 


44 The Commission purportedly conducted an investigation of Manatee Cable 
following the Court’s May 21 order. Although there is no indication in the 
June 10 order of what precisely was done—that is, who conducted the investi- 
gation, who was interviewed, or what documents were inspected—the inade- 
quacy of the investigation is manifest. By way of example only, the Commis- 
sion begged the question of construction in the Westbriar Apartments that 


39 


the use of a dummy corporation, to conceal a willful, de- 
liberate and substantial violation of its representations to 
the Commission.** That the Commission could fail even to 
mention this conduct in concluding that Manatee Cable 
had proceeded in “good faith” is imeredible and reflects 
again the disparate manner in which the Commission has 
treated Manatee Cable on the one hand, and that concern’s 
competitor, GTEC, on the other. 


Advice of counsel—relied on by the Commission ma- 
jority—provides no shield by which Manatee Cable can 
escape the consequences of its wrongdoing. In other cases, 
the Commission has declined to stay enforcement of its 
rules or to relieve a client from responsibility for his acts 
because he relied on counsel’s erroneous advice. See, ¢.g., 
Columbia Broadcasting System (WBBM-TV), 18 F.C. 
2d 124, 137 n.12 (1969); WGOK, Inc., 2 F.C.C.2d 245, 246, 
6 R.R.2d 441, 443 (1965); Three States Broadcasting Co., 
6 F.C.C.2d 799, 9 R.R.2d 608 (1967). 


Advice of counsel would be relevant, if at all, only if 
Manatee Cable had adhered to the terms of that advice. 
In at least one critical respect Manatee Cable did not 
proceed in accordance with the advice given it by counsel. 
That advice, as represented to the Commission, was that 
Manatee Cable might “install and operate non-intercon- 
nected MATV facilities for trailer park owners or apart- 


‘“apartment house master antenna systems are exempt from the definition of a 
CATV system.’’ There should be no doubt, however, that an apartment house 
MATV system connected or intended to be connected to a CATV system is a 
CATV facility. In fact, the contract entered into between USAC and West- 
briar on March 14, 1970—labeled ‘‘Community Antenna Television Installation 
and Service Agreement’’—extends to USAC the exclusive right for a period 
of five years to provide ‘‘community television signals’? to the apartment 
(App. 211). The absence of any factual support for the Commission’s con- 
clusion, any indication that the possibility of CATV construction was investi- 
gated or any reference to the contract itself can lead only to the conclusion 
that the ‘‘investigation’’ and consideration of this situation was inadequate. 


45 Perhaps the most ironic thing about this aspect of the case was that 
Manatee Cable urged on the Commission a theory of ‘‘piercing corporate 
veils’’ in order to secure equitablo relief as to GTEC. 
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ment building owners” under certain conditions (emphasis 
supplied) (App. 119). As already noted, the cable facilities 
in two of the trailer parks were interconnected and, more 
importantly, none of the trailer parks expected to receive 
anything but CATV service or to have receiving equip- 
ment installed on their premises—at least until after Man- 
atee Cable’s misconduct was discovered (App. 110, 142, 
194). The Commission’s finding that Manatee Cable pro- 
ceeded in accordance with advice of counsel is contradicted 
significantly by the public record. That Manatee Cable 
sought but did not follow counsel’s advice is simply another 
indicium of its bad faith. 


It is gross error for the Commission to punish GTEC 
for allegedly unlawful conduct injurious to Manatee Cable, 
the petitioner below, while at the same time failing to 
recognize the more serious conduct of Manatee Cable in 
constructing plant in violation of the undertaking which 
the Commission found necessary to protect GTEC during 


adjudication. If the General companies offended the Com- 
mission by not anticipating the unliteral construction of 
Section 214 which the Commission has here given that pro- 
vision, Manatee Cable’s conduct was far more grievous in 
violating the express terms of its stay. 


For the Commission to fail to take action with respect to 
Manatee Cable—but instead to offer first only vague prom- 
ises of further investigations of admitted facts and then to 
write those facts off because of a strained conclusion of 
good faith—can only be viewed as a clear injustice and a 
reversible abuse of discretion. 
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Il. THE COMMISSION MISCONCEIVED THE EXTENT OF 
ITS POWERS IN A CEASE AND DESIST PROCEEDING. 
The Commission seriously misconceived the extent of 

its powers to allocate the burden of proof and to issue 

interlocutory injunctive orders in the cease and desist pro- 
ceeding below. 


A. THE COMMISSION ERRED IN ITS ALLOCATION 
OF THE BURDEN OF PROOF. 

The Commission erred in assigning to the General com- 
panies, respondents in the cease and desist proceeding, the 
burden of proof on five sub-issues. From the outset, the 
proceeding was avowedly one pursuant to Section 312(b) 
of the act in which the General companies were directed to 
show cause why they should not be ordered to cease and 
desist from further construction and operation of CATV 
facilities in Manatee County. A cease and desist order did 
issue. 


Section 312(d) of the act provides: 


In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of 
proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 


Nevertheless, the Commission assigned to the General 
companies the burden of proof on five sub-issues (Dec., 13; 
App. 155). The General companies, having been charged 
with anticompetitive conduct, alone and in conjunction with 
FP&L, were required to prove “all the facts and cireum- 
stances” surrounding the negotiations and discussions con- 
cerning pole attachment agreements and policies of and 
among GTEC, GTF and FP&L, “including any agreement, 
arrangement, or understanding express or implied between 
them. . . .” Only the factual issue about Manatee Cable’s 
negotiations and conclusory issues of whether such conduct 
was “anticompetitive or monopolistic in nature, in contra- 
vention of the Communications Act or otherwise contrary 
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to the public interest and whether section 214 had been vio- 
lated were assigned to the complainant, Manatee Cable 
(Dec., 13; App. 155). The General companies were also 
required to bring forward evidence to support the single 
entity theory of Manatee Cable’s complaint. 


No less illogical and invalid is the Commission’s finding 
(Dee., 162; App. 174) that GIF was guilty of discrimina- 
tion in making available pole attachments. No issue had 
been designated by the Commission on whether GIF’s con- 
duct conflicted with Section 202 of the act. Thus, not only 
were the General companies unlawfully burdened on issues 
designated by the Commission, it is manifest that they 
were held accountable for a failure to meet the burden on 
an issue of which no prior notice was even given.“* 


The patent absurdity of the Commission’s allocation and 
the speciousness of its rationalization that “information 
concerning each of these matters is uniquely within the 
knowledge of the General System companies” (Dec., 1 66; 
App. 176) is seen in its assignment to the General com- 
panies of the burden of proof under Issue (a) (3) as to “the 
policies and practices of ... Florida Power & Light Co.... 
relating to the use of utility poles by CATV systems. .. .” 
The Commission’s conclusion on this issue was at best a 
grudging one in favor of the General companies, and one 
which does not dispel the doubt that the Commission’s at- 
titude toward respondents was colored thereby (Dec., 65; 
App. 175). 


The Commission’s allocation of the burden of proof clear- 
ly contradicts the language of Section 312(d), its legislative 
history, and the Commission’s prior construction thereof. 
See S. Rep. No. 44, 82d Cong., 1st Sess. 9-10 (1951); H.R. 
Rep. No. 1750, 82d Cong., 2d Sess. 12-14 (1952); WMOZ, 


4¢ The Commission has said it would not rule, in particular cases on the 
question of Section 202’s applicability to CATV pole attachments in advance 
of the determination in Docket No. 16928 of its jurisdiction over pole attach- 
ments. See Cable Associates, Inc., 22 F.C.C.2d 253, 18 B.B.2d 957 (1970). 
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Inc., 36 F.C.C. 1467, 2 R.R.2d 1057 (1964), remanded to 
Commission, 120 U.S. App. D.C. 103, 344 F.2d 197 (1965). 


The Commission, having departed from the statutory 
prerequisites to a punitive order by reason of its misallo- 
cation of the burden, deprived itself of its cease and desist 
power. At the very least, so much of the cease and desist 
order as goes beyond the rules adopted in Docket No. 
18509, Section 214 Certificates, 21 F.C.C.2d 307, 18 R.R.2d 
1549 (1970), recon. denied, 22 F.C.C.2d 746, 18 R.R.2d 1798 
(1970), appeal pending, 5th Cir., No. 29,246, should be nul- 
lified and the balance made to depend on the outcome of 
the general rule making. 


B. THE COMMISSION TOOK INCONSISTENT POSITIONS AS TO 
ITS POWER TO ISSUE INTERLOCUTORY INJUNCTIONS. 


The Commission below claimed the power to enjoin 
CATV construction by the General companies and dis- 
claimed the power to enjoin CATV construction by Manatee 


Cable, because it was “not a respondent” in the proceed- 
ing“ (App. 67, 182). The Commission’s seeming views as 
to its power to issue interlocutory injunctions embody a 
double anomaly. 


The Commission purported to issue an interlocutory 
order to cease and desist against the General companies 
(App. 58, 64). Yet, Section 312(c) of the act plainly pro- 
vides that a cease and desist order shall issue only on find- 
ings after hearing.** The statutory scheme provides for 
expeditious relief “where safety of life or property is in- 
volved” by a shortening of the period prior to hearing. 
Clearly the Commission lacks power under Section 312 to 
issue an interlocutory cease and desist order. 


47 The issue of the Commission’s power must necessarily be decided by this 
Court if the case were to be remanded to the Commission for further proceed- 
ings and the Court did not maintain its stay pending appeal during those 
proceedings. 

48Cf. Gulf Television Co., 11 B.R. 460, 464 (1954); United States v. 
Southwestern Cable Co., 392 U.S. 157, 179 (1968). 
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Appellants submit that it is not enough that the Com- 
mission may find such power under another name under 
another section of the act. The statutory scheme for Section 
312 proceedings clearly exeludes by implication an inter- 
locutory cease and desist order therein against a respondent 
by whatever name. But, if appellants are in error in this 
and some general power may be exercised in a Section 312 
proceeding, then it even more plainly may be exercised as 
to Manatee Cable, the complaining party, than as to the 
respondents for whom Congress seemingly has provided 
procedural protections in Section 312. 


CONCLUSION 

The record in this case utterly fails to support the im- 
position of a punitive cease and desist order. The General 
companies are not blameworthy in having failed to antici- 
pate the Commission’s novel and unliteral construction of 
the certification requirements of the act. The conduct of 
GIF toward Manatee Cable caused at most de minimis 
injury—far less in any event than the conduct of FP&L, 
which was dismissed as a party without entry of an order. 
As between the General companies and Manatee Cable, the 
General companies are more sinned against than sinning. 


The Commission, appellants submit, clearly erred in not 
proceeding against Manatee Cable for the flagrant viola- 
tion of its undertaking to the Commission. The failure to 
take appropriate action against Manatee Cable—in contrast 
to the Commission’s punitive action against the General 
companies—for Manatee Cable’s use of “misleading and 
clandestine means” to achieve the very result the Com- 
mission’s order was very clearly intended to prevent threat- 
ens the basic integrity of the Commission’s processes no 
less than the type of conduct with which the courts were 
required to deal in WKAT, Inc. v. FCC, 111 US. App. 
D.C. 253, 296 F.2d 375, cert denied, 368 U.S. 841 (1961); 
Sangamon Valley Television Corp. v. United States, 103 
U.S. App. D.C. 118, 255 F.2d 191 (1958) ; cf. FCC v. WOKO, 
Inc., 329 US. 223 (1946). 
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The relief fashioned by this Court should preclude 
Manatee Cable from realizing—in the words of Commis- 
sioner Cox’s dissent—“profit from the operation of fa- 
cilities . . . construeted by subterfuge and with the clear 
purpose of deceiving the Commission.” 


Further construction by GTEC will remain subject, pend- 
ing judicial review of the Commission’s order in Docket 
No. 18509, to prior certification by the Commission—a proc- 
ess which requires at least sixty days. Thus, as to the 
General companies, the Court should either vacate the 
cease and desist order entirely or remand the case to the 
Commission with directions to make the order’s scope and 
effect equivalent to the rules adopted in Docket No. 18509.” 
Since the Commission in this case relied in part on Docket 
No. 18509 in fashioning its order to cease and desist, the 
terms of the Court’s remand order in the latter event should 
require that the Commission entertain a motion for modi- 
fication in light of any subsequent modification of the rules 
as a result of court review or otherwise. 


As to Manatee Cable, the Court should direct the Com- 
mission to proceed against it without delay. In addition, 
so that Manatee Cable will not benefit further from its past 
malefactions, it should at least be stayed from further con- 
struction pending Commission action on GTEC’s applica- 
tion for extension of facilities in Manatee County, and the 
Commission should be directed to take into account in 
passing on that application Manatee Cable’s past conduct. 


49 The rules are printed in the addendum to this brief. 
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The General companies respectfully seek the foregoing 
relief and such further and different relief as the Court 
may deem just and proper. 


Respectfully submitted, 


Davin H. Lioyp 
1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 


Wrtt1am Matone 
1120 Connecticut Avenue, #900 
Washington, D.C. 20036 


Attorneys for 


GT&E Communications Inc. (GTEC) 

General Telephone & Electronics 
Corporation (GT&E) 

General Telephone Company of 
Florida (GTF) 


Of Counsel: 


Txeopore F. Bropxy 
730 Third Avenue 
New York, New York 10017 


Arnotp & Porrer 
1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 
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ADDENDUM 
STATUTES 


Section 3(h) of the Communications Act of 1934, as 
amended (47 U.S.C. § 153(h)): 


“Common carrier” or “carrier” means any person en- 
gaged as a common carrier for hire, in interstate or for- 
eign communication by wire or radio or in interstate or 
foreign radio transmission of energy, except where refer- 
ence is made to common carriers not subject to this chap- 
ter; but a person engaged in radio broadcasting shall not, 
insofar as such person is so engaged, be deemed a common 
carrier. 


Section 202 of the Communications Act of 1934, as 
amended (47 U.S.C. § 202): 


(a) It shall be unlawful for any common carrier to make 
any unjust or unreasonable discrimination in charges, 
practices, classifications, regulations, facilities, or services 
for or in connection with like communication service, di- 
rectly or indirectly, by any means or device, or to make 
or give any undue or unreasonable preference or ad- 
vantage to any particular person, class of persons, or 
locality, or to subject any particular person, class of per- 
sons, or locality to any undue or unreasonable prejudice 
or disadvantage. 


(b) Charges or services, whenever referred to in this 
chapter include charges for, or services in connection with, 
the use of common carrier lines of communication, wheth- 
er derived from wire or radio facilities, in chain broad- 
casting or incidental to radio communication of any kind. 


(ce) Any carrier who knowingly violates the provisions 
of this section shall forfeit to the United States the sum 
of $500 for each such offense and $25 for each and every 
day of the continuance of such offense. 


Section 214 of the Communications Act of 1934, as 
amended (47 U.S.C. § 214): 


(a) No carrier shall undertake the construction of a new 
line or of an extension of any line, or shall acquire or 
operate any line, or extension thereof, or shall engage in 
transmission over or by means of such additional or ex- 


‘ 
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tended line, unless and until there shall first have been 
obtained from the Commission a certificate that the 
present or future public convenience and necessity require 
or will require the construction, or operation, or construc- 
tion and operation, of such additional or extended line: 
Provided, That no such certificate shall be required under 
this section for the construction, acquisition, or operation 
of (1) a line within a single State unless such line con- 
stitutes part of an interstate line, (2) local, branch, or 
terminal lines not exceeding ten miles in length, or (3) 
any line acquired under section 221 or 222 of this title: 
Provided further, That the Commissioner may, upon ap- 
propriate request being made, authorize temporary or 
emergency service, or the supplementing of existing facili- 
ties, without regard to the provisions of this section. No 
carrier shall discontinue, reduce, or impair service to a 
community, or part of a community, unless and until 
there shall first have been obtained from the Commission a 
certificate that neither the present nor future public con- 
venience and necessity will be adversely affected thereby; 
except that the Commission may, upon appropriate request 
being made, authorize temporary or emergency discon- 
tinuance, reduction, or impairment of service, or partial 
discontinuance, reduction, or impairment of service, with- 
out regard to the provisions of this section. As used in 
this section the term “line” means any channel of com- 
munication established by the use of appropriate equip- 
ment, other than a channel of communication established 
by the interconnection of two or more existing channels: 
Provided, however, That nothing in this section shall be 
construed to require a certificate or other authorization 
from the Commission for any installation, replacement, or 
other changes in plant, operation, or equipment, other 
than new construction, which will not impair the adequacy 
or quality of service provided. 


(b) Upon receipt of an application for any such certifi- 
cate, the Commission shall cause notice thereof to be given 
to, and shall cause a copy of such application to be filed 
with, the Secretary of the Army, the Secretary of the 
Navy, and the Governor of each State in which such line 
is proposed to be constructed, extended, acquired, or 
operated, or in which such discontinuance, reduction, or 
impairment of service is proposed, with the right to those 
notified to be heard; and the Commission may require 
such published notice as it shall determine. 


(¢) The Commission shall have power to issue such 
certificate as applied for, or to refuse to issue it, or to 
issue it for a portion or portions of a line, or extension 
thereof, or discontinuance, reduction, or impairment of 
service, described in the application, or for the partial 
exercise only of such right or privilege, and may attach to 
the issuance of the certificate such terms and conditions 
as in its judgment the public convenience and necessity 
may require. After issuance of such certificate, and not 
before, the carrier may, without securing approval other 
than such certificate, comply with the terms and conditions 
contained in or attached to the issuance of such certificate 
and proceed with the construction, extension, acquisition, 
operation, or discontinuance, reduction, or impairment of 
service covered thereby. Any construction, extension, ac- 
quisition, operation, discontinuance, reduction, or impair- 
ment of service contrary to the provisions of this section 
may be enjoined by any court of competent jurisdiction 
at the suit of the United States, the Commission, the State 
commission, any State affected, or any party in interest. 


(d) The Commission may, after full opportunity for 
hearing, in a proceeding upon complaint or upon its own 
initiative without complaint, authorize or require by order 
any carrier, party to such proceeding, to provide itself 
with adequate facilities for the expeditious and efficient 
performance of its service as a common carrier and to 
extend its line or to establish a public office; but no such 
authorization or order shall be made unless the Commis- 
sion finds, as to such provision of facilities, as to such 
establishment of public offices, or as to such extension, 
that it is reasonably required in the interest of public 
convenience and necessity, or as to such extension or 
facilities that the expense involved therein will not impair 
the ability of the carrier to perform its duty to the public. 
Any carrier which refuses or neglects to comply with any 
order of the Commission made in pursuance of this sub- 
section shall forfeit to the United States $100 for each day 
during which such refusal or neglect continues. 


Sections 312(b)-(e) of the Communications Act of 1934, 
as amended (47 U.S.C. §§ 312(b)-(e)): 
(b) Where any person (1) has failed to operate substan- 


tially as set forth in a license, (2) has violated or failed to 
observe any of the provisions of this chapter, or section 
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1304, 1343, or 1464 of Title 18, or (3) has violated or failed 
to observe any rule or regulation of the Commission au- 
thorized by this chapter or by a treaty ratified by the 
United States, the Commission may order such person to 
cease and desist from such action. 


(e) Before revoking a license or permit pursuant to sub- 
section (a) of this section, or issuing a cease and desist 
order pursuant to subsection (b) of this section, the Com- 
mission shall serve upon the licensee, permittee, or person 
involved an order to show cause why an order of revoca- 
tion or a cease and desist order shall not be issued. Any 
such order to show cause shall contain a statement of the 
matters with respect to which the Commission is inquir- 
ing and shall call upon said licensee, permittee, or person 
to appeal before the Commission at a time and place 
stated in the order, but in no event less than thirty days 
after the receipt of such order, and give evidence upon 
the matter specified therein; except that where safety of 
life or property is involved, the Commission may provide 
in the order for a shorter period. If after hearing, or a 
waiver thereof, the Commission determines that an order 
of revocation or a cease and desist order should issue, it 
shall issue such order, which shall include a statement of 
the findings of the Commission and the grounds and rea- 
sons therefor and specify the effective date of the order, 
shall cause the same to be served on said licensee, permit- 
tee, or person. 


(d) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of pro- 
ceeding with the introduction of evidence and the burden 
of proof shall be upon the Commission. 


(e) The provisions of section 1008(b) of Title 5 which 
apply with respect to the institution of any proceeding for 
the revocation of a license permit shall apply also with re- 
spect to the institution, under this section, of any proceed- 
ing for the issuance of a cease and desist order. 


Section 1(18) of the Interstate Commerce Act (49 U.S.C. 
$1(18)): 


No earrier by railroad subject to this chapter shall 
undertake the extension of its line of railroad, or the con- 
struction of a new line of railroad, or shall acquire or 


operate any line of railroad, or extension thereof, or shall 
engage in transportation under this chapter over or by 
means of such additional or extended line of railroad, un- 
less and until there shall first have been obtained from the 
Commission a certificate that the present or future public 
convenience and necessity require or will require the con- 
struction, or operation, or construction and operation, of 
such additional or extended line of railroad, and no car- 
rier by railroad subject to this chapter shall abandon all 
or any portion of a line of railroad, or the operation 
thereof, unless and until there shall first have been ob- 
tained from the Commission a certificate that the present 
or future public convenience and necessity permit of such 
abandonment. Nothing in this paragraph or in section 5 of 
this title shall be considered to prohibit the making of 
contracts between carriers by railroad subject to this chap- 
ter, without the approval of the Commission, for the joint 
ownership or joint use of spur, industrial, team, switching, 
or side tracks. 


REGULATIONS 
Sections 63.54-63.57 of the Rules and Regulations of the 


F.CL., effective May 1, 1970: 


§ 63.54 Applications of telephone common carrier for 
construction and/or operation of CATV channel facilities 
in their service areas. 


Applications by telephone common carriers for author- 
ity to construct or operate distribution facilities for chan- 
nel service to community antenna television (CATV) sys- 
tems in their service areas shall include a showing that 
applicant is unrelated and unaffiliated, directly or indi- 
rectly, with the proposed CATV customer or customers. 
Applications which do not contain the showing required 
by this section will be returned as unacceptable for filing, 
subject to the provisions of § 63.56. 


Nore 1: (a) As used in the above paragraph, the term 
“anrelated and unaffiliated” bars any financial or business 
relationship whatsoever by contract or otherwise, directly 
or indirectly, between the carrier and the customer, ex- 
cept only the carrier-user relationship. 


(b) Examples of situations in which a carrier and its 
customer will be deemed to be related or affiliated include 
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the following among others: where one is the debtor or 
creditor of the other (except with respect to charges for 
communication service) ; where they have a common officer, 
director, or other employees at the management level; 
where there is any element of ownership or other financial 
interest by one in the other; and where any party has a 
financial interest in both. 


Nore 2: In applying the provisions of the above para- 
graphs of this section to the stockholders of a corporation 
which has more than 50 stockholders: 


(a) Only those stockholders need be considered who are 
officers or directors or who directly or indirectly own 1 
percent or more of the outstanding voting stock; 


(b) Stock ownership by an investment company, as de- 
fined in 15 U.S.C. section 80a-3 (commonly called a mutual 
fund), need be considered only if it directly or indirectly 
owns 3 percent or more of the outstanding voting stock 
or if officers or directors of the corporation are represent- 
atives of the investment company. Holdings by investment 
companies under common management shall be aggregat- 
ed. If an investment company directly or indirectly owns 
voting stock in an intermediate company which in turn 
directly or indirectly owns 50 percent or more of the vot- 
ing stock of the corporation, the investment company shall 
be considered to own the same percentage of outstanding 
shares of such corporation as it owns of the intermediate 
company; Provided, however, That the holding of the in- 
vestment company need not be considered where the inter- 
mediate company owns less than 50 percent of the voting 
stock, but officers or directors of the corporation who are 
representatives of the intermediate company shall be 
deemed to be representatives of the investment company. 


(c) In cases where record and beneficial ownership of 
voting stock is not identical (e.g., bank nominees holding 
stock as record owners for the benefit of mutual funds, 
brokerage houses holding stock in street name for the 
benefit of customers, trusts holding stock as record own- 
ers for the benefit of designated parties), the party having 
the right to determine how the stock will be voted will be 
considered to own it for the purposes of this section. 
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Section 63.55 Waivers. 


(a) In those communities where CATV service demon- 
strably could not exist except through a CATV system 
related to or affiliated with the local telephone common 
carrier or upon other showing of good cause, the provi- 
sions of § 63.54 may be waived, on ‘the Commission’s own 
motion or on petition for waiver, if the Commission finds 
that public interest, convenience and necessity would be 
served thereby. 


(b) A petition for waiver shall be accompanied by an 
affidavit of service on any existing CATV system, CATV 
franchise holder, and/or applicant for a CATV franchise 
within the local’ telephone service area of the telephone 
common carrier. The petition shall state fully and precise- 
ly all pertinent facts and considerations relied upon to 
demonstrate the need for the relief requested and to sup- 
port a determination that a grant of such relief would 
serve the public interest, convenience or necessity. Fac- 
tual allegations shall be supported by affidavit of person 
or persons with actual knowledge of the facts, and exhibits 
shall be verified by the person who prepares them. 


(c) Interested persons may submit comments on or 
opposition to the petition for waiver within thirty (30) 
days after the Commission gives public notice that the 
petition has been filed. Upon good cause shown in the peti- 
tion, the Commission may specify a shorter time for such 
submissions. Comments or oppositions shall be served on 
petitioner, and shall contain a detailed full showing, sup- 
ported by affidavit, of any facts or considerations relied 
upon. 


(d) The petitioner may file a reply to the comments or 
oppositions within twenty (20) days after their submis- 
sion, which shall be served on all persons who have filed 
pleadings. 


(e) The Commission, after consideration of the plead- 
ings, may determine whether the public interest, con- 
venience or necessity would be served by the grant or 
denial of the petition, in whole or in part. The Commis- 
sion may specify other procedures, such as oral argument, 
evidentiary hearing, or further written submissions direct- 
ed to particular aspects, as it deems appropriate. 
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Section 63.56 Temporary authorizations under Section 
214(a) during period allowed for discontinuance of CATV 
service by telephone common carriers directly or through 
affiliates. 


All telephone common carriers are required to discon- 
tinue providing CATV service directly or through their 
existing affiliated or related CATV systems within their 
telephone service areas within 4 years from March 16, 
1970; Provided, however, That during the said 4 year 
period temporary authorizations may be granted under 
section 214(a) of the Act, to cover existing telephone com- 
mon earrier CATV channel services furnished to an affil- 
iated or related CATV system. 


Section 63.57 Availability of pole (conduit) rights to 
CATV customer. 


Applications by telephone common carriers for author- 
ity to construct or operate distribution facilities for chan- 
nel service to CATV systems shall include a showing (in 
addition to the conditions set forth in the above sections) 
that the independent CATV system proposed to be served, 
had available, at its option, and within the limitations of 
technical feasibility, pole attachment rights (or conduit 
space, as the ease may be), at reasonable charges and with- 
out undue restrictions on the uses that may be made of 
the channel by the customer. This availability must exist 
not only at the time of the authorization but also prior to 
the customer’s decision to seek an award of a local fran- 
chise, if such is required, and that such policy of the appli- 
cant is made known to the local franchising authority. 
Separate documents, attesting the above conditions, by 
the CATV customer and, where applicable, by the appro- 
priate local franchising authority, must be annexed to the 
application. 


Nore: The provisions of this section are applicable to 
applications filed on or after May 1, 1970. Applications 
filed prior to May 1, 1970, which do not contain the show- 
ing specified in this section, may be granted if the Com- 
mission is satisfied that the CATV system proposed to be 
served now has available such pole attachment or conduit 
space rights and still desires channel service, upon condi- 
tion that the applicant shall also make such pole attach- 
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ment or conduit space rights available on the same terms 
to any other CATV system within its telephone service 
area. 


Sections 64.601 and 64.602 of the Rules and Regulations 
of the F.C.C., effective May 1, 1970: 


§ 64.601 Furnishing of facilities for CATV service to 
the viewing public. 


(a) No telephone common carrier subject in whole or in 
part to the Communications Act of 1934, as amended, 
shall directly or indirectly through an affiliate owned or 
controlled by or under common control with said telephone 
communications common carrier, engage in the furnishing 
of CATV service to the viewing public in its telephone 
service area. 


(b) No telephone common carrier subject in whole or in 
part to the Communications Act of 1934, as amended, 
shall provide channels of communications or pole line, 
conduit space or other rental arrangements to any entity 
which is directly or indirectly owned, operated or con- 
trolled by or under common control with such telephone 


communications common carrier, where such facilities or 
arrangements are to be used for or in connection with the 
provision of CATV service to the viewing public in the 
service area of the said telephone common carrier. 


Nore 1: (a) As used above, the terms “control” and 
“affiliation”? bar any financial or business relationship 
whatsoever by contract or otherwise, directly or indirectly, 
between the carrier and the customer, except only the 
carrier-user relationship. 


(b) Examples of situations in which a carrier and its 
customer will be deemed to be controlled or having an in- 
terest, include the following, among others; where one is 
the debtor or creditor of the other (except with respect 
to charges for communication service) ; where they have a 
common officer, director, or other employees at the man- 
agement level; where there is any element of ownership or 
other financial interest by one in the other; and where any 
party has a financial interest in both. 


Nore 2: In applying the provisions of paragraph (a) of 
this section to the stockholders of a corporation which has 
more than 50 stockholders: 
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(a) Only those stockholders need be considered who are 
officers or directors or who directly or indirectly own 1 
percent or more of the outstanding voting stock; 


(b) Stock ownership by an investment company, as 
defined in 15 U.S.C. section 80a-3 (commonly called a mu- 
tual fund), need be considered only if it directly or indi- 
rectly owns 3 percent or more of the outstanding voting 
stock or if officers or directors of the corporation are rep- 
resentatives of the investment company. Holdings by in- 
vestment companies under common management shall be 
aggregated. If an investment company directly or indirect- 
ly owns 50 percent or more of the voting stock of the 
corporation, the investment company shall be considered 
to own the same percentage of outstanding shares of such 
corporation as it owns of the intermediate company; Pro- 
vided, however, That the holding of the investment com- 
pany need not be considered where the intermediate com- 
pany owns less than 50 percent of the voting stock, but 
officers or directors of the corporation who are representa- 
tives of the intermediate company shall be deemed to be 
representatives of the investment company. 


(c) In eases where record and beneficial ownership of 
voting stock is not identical (e.g., bank nominees holding 
stock as record owners for the benefit of mutual funds, 
brokerage houses holding stock in street name for the 
benefit of customers, trusts holding stock as record own- 
ers for the benefit of designated parties), the party hav- 
ing the right to determine how the stock will be voted will 
be considered to own it for the purposes of this section. 


Norte 3: The provisions of this section are not effective 
until March 16, 1974, as to CATV service, channels of 
communication or pole line, conduit space or other rental 
arrangements, if such CATV service was being furnished 
or such facilities or arrangements were being used for or 
in connection with the provision of CATV service to the 
viewing public on or before May 1, 1970, or are authorized 
by the Commission; and in such instances new drops may 
be made from existing trunk lines during this period. 


§ 64.602 Waivers. 


(a) In those communities where CATV service demon- 
strably could not exist except through a CATV system 
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related to or affiliated with the local telephone common 
carrier or upon other showing of good cause, the provi- 
sions of § 64.601 may be waived, on the Commission’s own 
motion or on petition for waiver, if the Commission finds 
that public interest, convenience and necessity would be 
served thereby. 


(b) A petition for waiver shall be accompanied by an 
affidavit of service on any existing CATV system, CATV 
franchise holder and/or applicant for a CATV franchise 
within the local telephone service area of the telephone 
common carrier. The petition shall state fully and precise- 
ly all pertinent facts and considerations relied upon to 
demonstrate the need for the relief requested and to sup- 
port a determination that a grant of such relief would 
serve the public interest, convenience and necessity. Fac- 
tual allegations shall be supported by affidavit of a person 
or persons with actual knowledge of the facts, and ex- 
hibits shall be verified by the person who prepares them. 


(c) Interested persons may submit comments on or op- 
position to the petition for waiver within thirty (30) days 
after the Commission gives public notice that the petition 


has been filed. Upon good cause shown in the petition, the 
Commission may specify a shorter time for such submis- 
sions. Comments or oppositions shall be served on peti- 
tioner, and shall contain a detailed full showing, support- 
ed by affidavit, of any facts or considerations relied upon. 


(d) The petitioner may file a reply to the comments or 
oppositions within twenty (20) days after their submis- 
sion, which shall be served on all persons who have filed 
pleadings. 


(e) The Commission, after consideration of the plead- 
ings, may determine whether the public interest, con- 
venience or necessity would be served by the grant or 
denial of the petition, in whole or in part. The Commis- 
sion may specify other procedures, such as oral argument, 
evidentiary hearing, or further written submissions direct- 
ed to particular aspects, as it deems appropriate. 
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GT&E COMMUNICATIONS INC., ET AL., 
Appellants, | 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MANATEE CABLEVISION CORPORATION, 
Intervenor. : 


No. 24,325 


GT&E COMMUNICATIONS INC., GENERAL TELEPHONE & 
ELECTRONICS CORPORATION, AND 
GENERAL TELEPHONE COMPANY OF FLORIDA, 
Petitioners, 
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FEDERAL COMMUNICATIONS COMMISSION 
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MANATEE CABLEVISION CORPORATION, 
UNITED STATES ANTENNA CORPORATION, 
Intervenors - 


ON APPEAL FROM A DECISION AND PETITION FOR REVIEW OF A 
MEMORANDUM OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


ane 


COUNTERSTATEMENT OF ISSUES PRESENTED* 

1. Whether the Commission correctly determined 
that a certificate of public convenience and necessity is 
needed for construction of the CATV facilities used by GTEC. 

2. Whether the Commission was correct in holding 
that GTEC and GIF must be treated as a single entity in 
order to prevent the purpose and objective of Section 214 
from being defeated. 

3. Whether the Commission was correct in 
concluding, on the basis of the evidence of record, that 
GTEC and GIF were guilty of anticompetitive conduct in 
the unincorporated portion of Manatee County. 

4. Whether the Commission correctly allocated 
the burden of proof. 

5. Whether the Commission was correct in 
concluding, on the basis of its investigation and the 
facts of record, that no action was called for against 
Manatee Cablevision for allegedly breaching its agreement 
not to construct any CATV facilities during the pendency 


of the hearing in this proceeding. 


*/ This case has not previously been before this Court. 


- 3- 


COUNTERSTATEMENT OF THE CASE 

Case No. 24,222involves an appeal from a Commission 
decision released May 1, 1970 (A, 153-179), which held iniessence 
that the CATV activity engaged in by appellant GT&E Communi- 
cations, Inc. (GTEC) in Manatee County, Florida, is subject 
to the certification requirements of Section 214 of the 
Communications Act of 1934, 47 U.S.C. 214, as interpreted by 
the rules adopted in Docket 18509, 21 F.C.C. 2d 307 (1970); 
and that certain conduct by GTEC's affiliates in the unincor- 
porated part of the county was anticompetitive thus necessitating 
an order precluding GTEC from engaging in CATV activity in that 
portion of the county. This appeal has been brought under 
Section 402(b) (7) of the Comminications Act, 47 U.S.C. 402(b) (7). 


Case No. 24,325 involves a petition for review under Section 


402(a) of the Communications Act, 47 U.S.C. 402(a), of a 


Commission Memorandum Opinion and Order released June 10, 1970 
(A. 184-187) , in which the Commission, after an investigation, 
declined to proceed against intervenor Manatee Cablevision for 
allegedly violating its agreement not to construct new CATV 
facilities in Manatee County pending the completion of the 
above proceeding. In view of the lengthy and argumentative 
nature of GTEC's statement of the case, we believe that a 


succinct counterstatement would aid the Court. 


1. Background 

This Court is familiar with the history of CATV 
regulation up to and including adoption of the Second Report 

D N 1 L-, 2 F.C.C. 2d 725 (1966). 
In the Second Report and Order the Commission adopted various 
rules governing the distribution of television signals. See 
Subpart J of Part 74 of the Commission's Rules, 47 CFR 74.1101- 
74.1119. This assertion of jurisdiction was affirmed by the 
Supreme Court in United States v. Southwestern Cable Co., 392 
U.S. 157 (1968). See also Buckeye Cablevision, Inc. v. F.C.C., 
128 U.S. App. D.C. 262, 387 F.2d 220 (1967). 

In the early stages of CATV development distribution 
facilities were usually constructed by the CATV operator and 
operated as an integral part of the system. Increasingly, 
however, common carriers in the communications field have 
offered to provide distribution facilities for hire. These 
so-called "channel service” offerings are separate and distinct 
from other communications service offered by the carriers. In 
1966 the Commission initiated a proceeding in this area in 
which certain operating companies were directed to file tariffs 
covering CATV channel service offerings. 4 F.C.C. 2d 257. 
Later on these proceedings were expanded to include questions 


such as the applicability of Section 214 of the Communications 


Act. 6 F.C.C. 2d 440. Subsequently, the Commission separated 
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the question of the applicability of Section 214 and a decision 
was rendered on June 26, 1968, which held essentially that CATV 
channel service furnished by the carriers constituted "a common 
carrier undertaking" and that Section 214 certificates of public 


convenience and necessity were therefore required for construc- 


tion of the necessary lines. General Telephone Co. of California, 


13 F.C.C. 2d 448 (1968). Relying largely on the Supreme Court's 


opinion in United States v. Southwestern Cable Co., supra, this 
Court affirmed the Commission's decision. General Telephone Co. 
of California v. F.C.C., U.S. App. D.C. > 413 F.2d 390 
(1969), cert. denied 396 U.S. 888. 

In that 1968 decision the Commission discussed remedies 
for situations where construction had begun without the required 
certification, giving particular consideration to situations 
where the common carriers and the CATV were linked together by 
corporate ties (13 F.C.C. 2d at 462-463): 

Cease and desist orders are called for in 

this proceeding and we shall issue such orders 

which, as we indicated when we designated this 

adjudicatory proceeding for hearing, will be 

"tailored to the particular factual situation” 

(7 FCC 2d at 576). There are a number of pertinent 


factors to be taken into account in fashioning the 
cease and desist orders in each case. ...- | 


A factor militating against relief of a common 
carrier from the cease and desist order to be 
entered herein is the existence of an affiliation 
between the CATV operator and the telephone company 
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serving the particular community, such as a 
parent-subsidiary relationship or where both 

are under common control. By reason of its 
control over utility poles, or other local 
advantages resulting from its status as an 
existing common carrier in the community, the 
telephone company is in a position to preclude 
or to substantially delay an unaffiliated CATV 
system from commencing service and thereby 
eliminate competition. Furthermore, construction 
by a telephone company for an affiliated CATV 
operator calls for careful scrutiny on the part 
of the Commission in order to insure against 
wasteful duplication or unnecessary construction. 
Where such an affiliation exists, therefore, it 
is doubtful that any sufficient equitable basis 
exists for according permanent relief to the 
carrier, and we would be inclined to deny such 
relief absent a showing of specially meritorious 
circumstances requiring a contrary conclusion in 
the public interest. 


In the ensuing months, several telephone companies 
filed Section 214 requests for authority pursuant to the holding 
in General Telephone Co. of California, supra. All of these 
telephone companies proposed to serve CATV systems with which 
they were affiliated in some manner, thus raising the problem 


discussed in the above quotation, i.e., the anticompetitive 


potential of a telephone company-CATV system affiliation. The 


Commission decided to deal with this and other related issues via 


rulemaking, and thus issued a Notice of Inquiry and Notice of 
Proposed Rulemaking in Docket No, 18509 on April 4, 1969, 34 | 
F.R. 6290. Among the policy questions under consideration was 
whether telephone companies should be permitted to engage in 
furnishing CATV service to the public at all, either directly 
or through affiliates. 

On January 28, 1970, the Commission adopted a Final 


Report and Order in this matter, 21 F.C.C. 2d 307, which, 
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among other things, promulgates rules prohibiting a telephone 
company from furnishing CATV distribution service directly or 
through an affiliated CATV system within the operating territory 
of the telephone company. See 47 CFR 63.54-63.57 and 64.601- 
64.602 (attached to GTEC's brief). The order allows affected 
parties four years to discontinue this relationship, couen 
divestiture or otherwise. The Commission also spe] led out the 
basis on which pole line attachment rights must be wee 
The heart of the Commission's reasoning, which follows from 
the original Section 214 decision in 1968, supra, and cases 
such as this one, is that the telephone company’s monopoly 
position in a community can have undesirable consequences for 
CATV competition,that this monopoly would be extended into 
further broadband cable facilities if telephone companies were 
permitted to use CATV as a toehold, and that a competitive 


environment should be maintained in order to prevent unnecessary 


concentration of control over communications media. 21 F.C.C. 


2d at 324-325. Reconsideration was denied on April 22, 1970, 


22 F.C.C. 2d 746. These rulings are now on appeal to the United 


1/ A CATV system has three choices of methods to achieve distri- 
bution of signals: construction of its own system (very expensive 
and often not permitted by local authorities), using channel 
service offerings of a local utility (see General Telephone Co. 


of California, supra), or placing its own wires on the utility 
company's poles. The latter method is involved in the instant 


case. g 
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States Court of Appeals for the Fifth Circuit, General Tele- 
phone Company of the Southwest, et al. v. United States, Case 


No. 29246. 


2. This Proceedin 


This proceeding was initiated by Manatee Cablevision, 
Inc., which filed a petition on April 2, 1969 (A. 2-6), 
requesting the Commission to order General Telephone and Electron- 
ies Corp. (GT&E) and its affiliated companies, General Telephone 
Company of Florida (GIF) and GT&E Communications, Inc. (GTEC), 
to cease and desist from CATV operations in Manatee County, 
Florida, until a Section 214 certificate of “public convenience 
and necessity” is obtained. This request was based on alleged 
anticompetitive conduct and circumvention of Section 214. 

On August 4, 1969, the Commission issued a show cause 
order (A. 54-58) designating this matter for an evidentiary 
hearing on the following issues, as modified by order of the 
Commission's Review Board (A. 154): (a) the facts surrounding 
Manatee Cablevision's and GTEC's pole attachment negotiations 
with GTF and the Florida Power and Light Co., the policies and 
practices of the above two utility companies with regard to the 


use of their poles by CATV systems, the relationship among the 


General System companies, GTEC's and/or GTF's plans regarding 
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the construction and operation of CATV facilities in Manatee 
County, and the acquisition of CATV systems in Manatee County 
by GTEC; (b) whether the actions of GTEC and GTF require prior 
certification under Section 214; (c) whether the General 
System companies engaged in anticompetitive conduct ines 
Manatee Cablevision; (d) whether the General System companies 
should be directed to cease and desist from providing CATV 
service in Manatee County; and (e) whether any other action 
should be taken. The General System companies bore the burden 
of proof on the factual aspects of issue (a) which were peculiarly 
within their knowledge. The burden of proof on the sop 
parts of issue (a) and issues (b), (c), (d) and (e) was borne 
by either Manatee Cablevision or the Commission. Since expedi- 


tion was found to be essential, the Hearing Examiner was. 


directed to certify the record to the Commission for decision 


as soon as it was closed. 

The Commission's designation order and a subsequent 
order released on September 12, 1969 (A. 61-64), prohibited the 
General System companies from constructing and/or placing into 
operation any new CATV distribution facilities in Manatee County 
pendente lite. Existing facilities could continue in operation. 
Pursuant to a request by GTEC, and in order to maintain the 


status quo, the Commission issued a further order on October 6, 
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1969 (A. 65-68), conditioning the maintenance of its stay 
against the General System companies on receipt of an agree- 
ment by Manatee Cablevision not to construct and/or place 
into operation any new CATV distribution facilities. Manatee 
Cablevision then filed such an agreement (A. 69). 
The hearing commenced on September 15, 1969, and on 
December 8 the record was closed and certified to the Commis- 
sion. Subsequently, on February 4, 1970, the Final Report and 
Order in Docket No. 18509, supra, was issued. The Commission's 
decision in the instant case was released on May 1, 1970 (A. 153). 
The primary issue facing the Commission was whether 
GTEC's activities in acquiring, constructing and operating CATV 
facilities in Manatee County are subject to certification under 
Section 214 of the Communications Act. GTEC is notitself a 
carrier but is controlled by General Telephone and Electronics 
Corp., which also controls General Telephone Company of Florida, 


the carrier providing telephone service in the area. Citing 


its decisions in General Telephone Company of California, supra; 


Final Report and Order in Docket No. 18509, supra; and Telecable 
2/ 


Corporation, 19 F.C.C. 2d 574 (1969), the Commission concluded 


that GTEC’s separate corporate identity did not insulate it 


ee 
2/ Now on appeal in this circuit, GI&E Communications, Inc. v. 
F.C.C., Case No. 23,455. 


Sab = 
from Commission jurisdiction. It reviewed the evidence and 
found that the same corporate structure and activities that 

had been the basis of its decision in Telecable Comnopetton 
were present in this case as well (A. 171). Thus it found 
that all of the General System companies "function essentially 
as a unit in accordance with the basic policies, practices 

and procedures established by GT&E" (the parent corporation) 
(A. 171). Pursuant to GT&E's policies and directives, GTF 
gathered data about CATV potential in its service area, and 
then made its personnel and resources available to GTEC. After 
GTEC purchased Bradenton Cablevision (the CATV system in the 
incorporated city of Bradenton), several instances were noted 
where GIF was either helpful to GTEC or simply less than firm 
on certain requirements (A. 172). This contrasted to the 


unyielding treatment given to Manatee Cablevision, the com- 


peting system in the area. Based on the relationships between 


GTF and GTEC, and the conduct found to have occurred, the 
Commission concluded that both in Bradenton and in the unin- 
corporated areas of Manatee County GTF and GTEC must be treated 
as a single entity with the common goal of controlling CATV 
activity in the telephone company's service area (A. 172). The 
Commission held that the mere fact that construction was per- 
formed by GTEC, a non-common carrier, cannot be allowed to defeat 


the purpose of Section 214 under these circumstances (A. 172). 
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The Commission then referred to its conclusions in 
the recently concluded rule making in Docket No. 18509, sypra, 
which prohibit telephone companies from even being affiliated 
with CATV systems in their service areas. However, because 
the basic concern is maintenance of competition, the Commission also 
determined to look at the evidence in this case to see if any 
anticompetitive conduct existed, for if this were the case, it 
would be considered in fashioning the order to be issued. 
The Commission treated the CATV operations in Braden- 
ton and in the unincorporated areas of Manatee County separately. 
As to the former, GTEC had purchased a partly built CATV system, an 
no anticompetitive conduct was found. GTEC's operation is of course 
subject to the rules adopted in Docket No. 18509, and the Commission 
indicated that a request for temporary authority by GTEC would be 
granted so that GTEC will have the full four years to divest (A.174) 
As to the unincorporated areas of the county, the facts 
were found to be different. GTF's control over the telephone 


poles and the conduct resulting therefrom was found to have 


been designed to place the competing CATV system, Manatee Cable- 


vision, at a substantial competitive disadvantage. The Commission 
summarized its findings on this matter as follows (A. 174): 


While GIF took a considerable period of time 
to make a decision on Manatee Cablevision'’s 
request for a pole attachment agreement to 
cover the unincorporated areas,and ultimately 
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denied the request, its affiliated corporation, 
GTEC, was accorded a far more cordial reception. 
Under a pole agreement that covered only Braden- 
ton and vicinity, GTEC was permitted to “leapfrog” 
miles from the city limits and to attach to a 
considerable number of GIF poles in a large area 
of the County. No assignment of the pole attach- 
ment agreement from Bradenton Cablevision to GTEC 
was insisted upon or even requested. To insure 
expeditious construction, GIF overlooked the 
requirements for a bond and insurance, permitted 
connections before the make-ready work had been 
completed, and accepted violations of its communi- 
cations space on the poles without complaint. | 
During this period of concentration on construction 
in the unincorporated areas, Bradenton, where GTEC 
then had the only outstanding franchise, was almost 
completely ignored. By this conduct, GIF and GTEC 
have effectively prevented Manatee Cablevision from 
constructing in a large portion of the County's 
unincorporated areas where there were only GIF 
poles or where there were both GIF and FPL poles 
and GTEC was attaching its cable to FPL poles. 


This conduct was found to be a violation of Section 202 of the 

Communications Act, 47 U.S.C. 202. The Commission went on to 

state that the fears it had expressed in the Final Report and 

Order in Docket No. 18509, supra, were realized in this case. 

As a result, the Commission ordered GTEC to cease and desist 

its CATV activities in the unincorporated areas within 30 days 

of the release date of the Commission's decision. 3 
Meanwhile, on March 27, 1970, GTEC had sent a letter 

to the Commission alleging that Manatee Cablevision was violating 

its agreement not to construct CATV facilities in the county 


(A. 71-75). This was followed up by a motion on April 2, 1970 


(A. 76-114), to reopen the record, modify the issues, and dissolve 
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the stay against GTEC. The Commission declined to defer the 
effect of its May 1 decision because of these charges (A.177). 
Illegal: conduct by GTEC was found to exist in this case and 
no reason was found to justify delaying implementation of the 
appropriate orders. The Commission said it would investigate 
Manatee Cablevision's conduct and take action if the facts 
warranted (A. ep 

GTEC then requested a stay of the Commission's decision 
pending judicial review. This request was granted in part and 


denied in part in a Memorandum Opinion and Order released May 11, 


1970 (A. 181-183). As to the unincorporated areas of Manatee 


County, the Commission stayed that part of its order which re- 


quired cessation of GTEC's CATV activity within 30 days, instead 
permitting GTEC to continue to provide service but only from 
trunk and distribution cable in operation on that date. No 
stay was deemed necessary in Bradenton since GTEC can continue 
to operate its CATV system by merely filing a pro forma 


request for temporary authority in accordance with the pro- 
4/ 
cedures set out in the Final Report in Docket No. 18509, supra. 


Furthermore, GTEC can even expand its system in Bradenton if 
good cause can be established for doing so, and the Commission 


agreed to give expedited consideration to such a request (A. 182). 


3/ Manatee Cablevision was, of course, freed from its agreement 

as of May 1, 1970, the date of the Commission's decision. GTEC's 
complaint related to the time period between October 9, 1969, and 
May 1, 1970. 

4/ GTEC has filed such a request. 
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GTEC also asked that Manatee Cablevision be ordered 
not to expand its system in Bradenton or Manatee County during 
the effective period of any stay. The Commission declined to 
do so since only GTEC had been found guilty of unlawful conduct 
in this proceeding, and it reiterated its intention of investi- 
gating the allegations against Manatee Cablevision (A. 183). 
GTEC then immediately appealed the Commission's May 1 decision 
to this Court (Case No. 24,222). In conjunction with this 
appeal GTEC requested a stay of the Commission's decision and/or 
an injunction against Manatee Cablevision. On May 2l, this 
Court denied GTEC's motion "without prejudice” to renewal of the 
stay request "if the FCC institutes a formal proceeding against 
Manatee Cable or if the FCC investigation of Manatee is not 
concluded within 14 days from the date of this order." On 
June 10 the Commission released a Memorandum Opinion and Order 


setting forth the results of its investigation and concluding 


that action against Manatee Cablevision is unnecessary (A. 184-187). 


The essence of this holding was that Manatee Cablevision had 

in fact embarked on constructing separate self-contained distribution 
systems in one apartment building ana three trailer parks, but 

that Manatee Cablevision had first consulted its attorneys and 

then proceeded in the good faith belief that such construct ion 

was not in violation of its agreement with the Commission, i.e., 


that it was master antenna work rather than CATV. 
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GTEC immediately appealed from the above-described 
Commission opinion (Case No. 24,325) and renewed its request 
for a stay and/or injunction. On June 30, this Court entered 


an order enjoining Manatee Cablevision pendentelite from any 


further expansion of its CATV activities. The two cases were 


also consolidated by this Court and a directive was issued 


to advance the consolidated appeal on the Court's calendar. 
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ARGUMENT. 

It is important at the outset to place the actions 
under review in their proper perspective. GTEC has attempted 
to intertwine its arguments in such a fashion that the to 
Commission decisions appear to stand or fall together. This 
is not only confusing, it is inaccurate. The initial reason 
for the entire Commission proceeding was alleged onceeer 
engaged in by the General System companies. This proceeding 
was therefore principally designed to determine whether GTEC 
needed Section 214 certification and whether the General. 
System companies had engaged in anticompetitive conduct. | 
Both of these questions were answered affirmatively in the 


Commission's May 1 decision, which GTEC has appealed from in 


Case No. 24,222. Incidental to the above Commission proceeding, 


Manatee Cablevision agreed not to construct any CATV facilities 
pending completion of the proceeding so as not to upset the 
competitive status quo. Shortly before the May 1 decision 

GTEC alleged that Manatee Cablevision had violated its agree- 
ment, and the Commission in due time resolved this issue in 
Manatee Cablevision's favor. This is the subject of the petition 
for review in Case No. 24,325. Even though both Bppeais sen 
from the same general situation, CATV activity in Manatee 


County, it is clear that they are decisionally distinct. 
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The questions involving Section 214 and anticompetitive conduct 
relate only to GTEC and are unaffected by anything that Manatee 
Cablevision might have done during the hearing in violation of 


its agreement not to construct. Likewise whether the Commission 


erred in its evaluation of Manatee's conduct and in its refusal 


to impose sanctions must also be considered independently. In 
Point I we discuss the issues presented in Case No. 24,222 
dealing with GTEC's CATV activities. Point II relates to 
GTEC’s charge that the Commission abused its discretion in 
not taking punitive action against Manatee Cablevision. 
I. ISSUANCE OF A CEASE AND DESIST ORDER 

AGAINST GTEC WAS AN ACTION WELL WITHIN 

THE COMMISSION'S DISCRETION. 

The Commission's decision as it affects GTEC is 
divided into two parts. As to the city of Bradenton, the 
Commission found that Section 214 certification was called 
for and that the procedures set up in the Docket No. 18509 
proceeding, supra, should be applied, i-e., GTEC has four 
years to cease CATV operation or divest itself of its system. 
As to the unincorporated portion of Manatee County, the Commis- 
sion also found that Section 214 was applicable, but then it went 
on to hold that the evidence of record established that the 


General System companies had engaged in anticompetitive conduct 
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in that they had used their monopoly position to gain a com- 
petitive advantage over Manatee Cablevision. Because of this 
conduct the Commission ordered GTEC to cease its CAIV activities 
in those areas in 30 days. GTEC attacks the latter portion of 


the Commission's order as unduly punitive in nature, stating that 


the Commission must show why it is necessary to go beyond the 
procedures adopted in Docket No. 18509. The reason why ‘is 
obvious. In Docket No. 18509 the Commission made a general 
policy decision that the public interest in maintaining 
competition would best be served by not permitting telephone 
companies to be affiliated with CATV systems in their service 
areas. Four years was held to be a reasonable time for divesti- 
ture of already-existing affiliated CATV systems. One of the 
chief fears underlying the above holding was that telephone 
companies might use their positions to hamper or discourage 
competition from independent CATV systems. In the instant 

case this fear was realized. The conduct which GTEC was 

found to have been party to is contrary to the public interest 
and, more particularly, Section 202 of the Communications Act, 
47 U.S.C. 202. When a broadcaster is found to have violated 
the Act, his license can be revoked or not renewed. E.G. Robinson 


v. F.C.C., 118 U.S. App. D.C. 144, 334 F.2d 534 (1964), cert. 


denied, 379 U.S. 843. To have permitted GTEC to operate for 
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four more years would be wholly incongruous since not only 
would no penalty be imposed for its misconduct, but GTEC 
would also be permitted to profit from its wrongdoing. Thus 


while GTEC may characterize this orderas punitive, plainly 


the Commission has the discretion to fashion a remedy in the 


public interest which deals adequately with GTEC's conduct. 
Since Section 214 applies to GTEC's CATV activities, it would 
be difficult for the Commission to find it in the “public 
convenience and necessity” for GTEC to operate for another 
four years in light of the evidence. A further public interest 
factor in taking this action against GTEC is to restore a 
healthy competitive situation in Manatee County as soon as 
possible. In the following sections of this argument we will 
first show that Section 214 applies to GTEC'’s activities in 
all of Manatee County, and then we will demonstrate that the 
record supports the finding that GTEC engaged in anticompeti- 
tive conduct in the unincorporated portions of the county. 


A. There Is Ample Legal And Factual Support For 


The Commission's Decision Requiring A Certif- 
icat lic Convenience And N SSi 


Construction Of The Facilities Used By GTEC. 


The Commission held that GTEC and GIF must be considered 


"as a single entity with the common goal of maintaining control 
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over CATV operations in the telephone company's service area,” 
and that the entire CATV activity must therefore be deemed to 
be a common carrier activity "in order to preserve the integrity 
of Section 214 of the Act." (A. 172). GTEC asserts, however, 


that the Commission's decision is novel in its construction of 


Section 214(a) and therefore unforeseeable. GTEC traces Section 


214(a) back to Section 1(18) of the Interstate Commerce Act, 
49 U.S.C. 1(18), and states that the sole purpose of that 
section is economic, i.e., to prevent wasteful duplication 
of facilities. 

This analysis ascribes a far narrower purpose to 
Section 214 than can withstand scrutiny; other legally rele- 
vant factors affecting the public interest must be taken into 
consideration as well. In Carter Mountain Transmission Corp. 
v. F,C.C., 116 U.S. App. D.C. 93, 321 F.2d 359, cert. denied, 
375 U.S. 951 (1963), this Court affirmed the Commission's 
denial of a common carrier's application to construct a micro- 
wave system to serve a CATV operator. The Commission's denial 
was grounded on the finding that a grant would have an adverse 
effect on a local television station and therefore the public 
interest would not be served. The appellant carrier argued 
that the Commission had erroneously applied principles of radio 


broadcast law to a common carrier licensing case and it attempted 


a 
to analogize the situation to Interstate Commerce Commission 
eases. This Court completely rejected that argument, emphasizing 
the Commission's duty to consider its total regulatory responsi- 
bilities when dealing with problems in one particular area of 
its jurisdiction. In this regard the Court stated, 116 U.S. 

App. D.C. at 96, 321 F.2d at 362: 


- . . before awarding the authority the Commis- 
sion must be convinced that the proposal is 
“reasonably required in the interest of public 
convenience and necessity.” See 47 U.S.C. 
§214(a), (c) and (d) (1958). The interest of 
the listening and viewing public in better and 
more effective service is paramount. 


The Court then discussed the Commission's statutory public interest 
mandate and concluded,116 U.S. App. D.C. at 97, 321 F.2d at 363: 


It necessarily follows that in determining 
whether the authorization requested by appel- 
lant would be in the public interest the 
Commission was entitled--if indeed it was 

not obliged--to consider the use to which 

the facilities and frequencies requested were 
to be put, and to weigh that use as against 
other legally relevant factors, including the 
effect on existing local stations. 5/ 


In United States v. Southwestern Cable Co., 392 U.S. 
157 (1968), the Supreme Court, in holding that the Communications 


Act confers regulatory authority over all CATV systems, rejected 


5° Cf. Federal Power Commission v nscontinental Gas Pipe 
Line Corp., 365 U.S. 1 (1961), where the F.P.C."s consideration 
of end result in determining “public convenience and necessity" 
was upheld by the Supreme Court. 
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the argument that CATV, which is neither wholly common carrier 
nor broadcaster, thereby falls outside the Act's grasp. The 
Court reviewed the legislative history of the Communications 
Act and quoted with approval the language from F.C,C. ve 
Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940), that 
Congress "formulated a unified and comprehensive regulatory 
system for the [broadcasting] industry," and from NBC v. United 
States, 319 U.S. 190, 219 (1943), that Congress gave the 
Commission "a comprehensive mandate” with "not niggardly | 

but expansive powers." And, in General Telephone of California 
v. E.C.C., __ U.S. App. D.C. ___, 413 F.3d 390 (1969), wikis 


denied, 396 U.S. 888, this Court, in affirming the Commission's 


holding that CATV channel service furnished by carriers is 


covered by Section 214, rejected the same argument as GTEC 
makes here and stated that such carriers could not “have the 
economic benefits of such carriage as they perform and be free 
of the necessarily pervasive jurisdiction of the Commission.” 
See also Federal Radio Commission v. Nelson Brothers Co., 289 
U.S. 266 (1933); Idaho Microwave,Inc. v. F.C.C., 122 U.S. App. 
D.C. 253, 352 F.2d 729 (1965); California Interstate Tel. Co. 
v. F,C,C., 117 U.S. App. D.C. 255, 328 F.2d 556 (1964). 

Thus, since the Commission possesses unquestioned 


regulatory jurisdiction over CATV as well as channel service 
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furnished by carriers, where the two areas overlap it seems 


amply clear that all legally relevant factors can be considered. 


This is not a new position for the Commission. In 1958 the 
Commission stated, Intermountain Microwave, 24 F.C.C. S4, 57, 
fn. 2: 


Construction, extension, acquisition, etc., 
of new lines, as distinguished from radio cir- 
cuits, requires authorization from the Commission 
under conditions set forth in section 214 (title 
II) of the Communications Act. Radio authoriza- 
tions are issued under section 309 (title III) of 
the act. As applied to common carriers, the 
standard or test as to whether a grant should 
be made is substantially identical in terms and 
effect, i.e., public interest, convenience and 
necessity. (Section 214 refers only to “public 
convenience and necessity” omitting reference to 
"public interest." We have attached no significance 
to this omission in our administrative implementa- 

| tion of these sections of the act.) 


And recently the Commission held that the need for and existence 
of local CATV franchises are relevant factors in a Section 214 
proceeding. New England Telephone and Telegraph Company, 17 
F.C.C. 2d 33 (1969). Furthermore, with regard to GTEC's posi- 
tion that it did not know that Section 214 might be applied to 
its activities in Manatee County, the language from General 
Telephone of California, supra, quoted in our Counterstatement, 
supra pages 5-6,gave clear warning in 1968 of the Commission's 


positions with respect to telephone company affiliated CATV systems. 
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Finally, as to GTEC's claim that the Commission's 


Section 214 decision herein is retroactive regulation, it 


should be noted that the rules applicable to this case were 
adopted in the Docket 18509 proceeding, supra, and they are 
prospective in nature, applying as they do to future situa- 
tions. Insofar as the anticompetitive conduct is concerned, 
it is well settled that this is an element bearing on the 
public interest determinations the Commission is called upon 
to make under the Communications Act. See Sections 202, 313 
and 314 of the Act, 47 U.S.C. 202, 313 and 314; Mansfield 
Journal Co. v. F,C,C., 86 U.S. App. D.C. 102, 180 F.2d 28 
(1950). 
B. The Commission's Decision To Treat GTEC 

And_GTF As A Single Operation Is A_ Reasonable 

One. 

It has been GTEC's position throughout this proceeding 
that GTEC can isolate itself from the Commission because, 
although affiliated with a common carrier, it is enenaed only 
in the provision of CATV service. The Commission rejected 
this argument holding that in order to “preserve the integrity 
of Section 214" GTEC and GIF may be “considered as a single 
entity," and therefore that GTEC's CATV construction undertaken 
in Manatee County is an activity subject to Section 214's 


certification requirement. 
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The Commission recognized that GTEC and GIF are 


separate ‘corporate entities. But in weighing the relationship 


of the General System companies and their conduct in this case 
against the purpose and objective of Section 214, the Commission 
found ample justification for treating GTEC and GIF as a single 
operation in Manatee County. In General Telephone Co, of Cali- 
fornia, supra, the Commission stated that "Congress intended 

by Section 214 to confer upon the Commission broad supervisory 
control over construction by communications common carriers in 
order to insure that such construction would not be inconsistent 
with the public interest. . ." 13 F.C.C. 2d at 458. The 
Commission went on to say that one factor adverse to a telephone 
company in such a Section 214 consideration would be an affilia- 
tion between the telephone company and the CATV operator, one 
reason being that because of its eontrol over the utility poles 
and its status as an existing common carrier, there is the 
possibility of anticompetitive conduct by the telephone company. 
13 F.C.C. 2d at 462-463 (quoted su ra,pp- 5-6). The actual 
existence of anticompetitive conduct in such a situation was 


found to have occurred in the instant case. As the Commission 
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noted, and as GTEC admits, if GIF had constructed the CATV 
facilities for GTEC or any other customer, Section 214 certifi- 
cation would definitely be necessary. However, GTEC argues 
that it is doing the constructing and that it is not a common 
carrier, and therefore not subject to Section 214. Under the 
facts as the Commission found them, the Commission was justified 
in holding that construction by GTEC was a subterfuge colevoua 


Section 214. 


Clearly the Commission was correct in treating 


GTEC and GIF as a single operation. It is settled law 

that separate corporate entities may be disregarded ” aa 
where they are made the implement for avoiding a clear legis- 
lative purpose . . ." Schenley Distillers Corp. v. United 
States, 326 U.S. 432, 437 (1946), or where the statutory scheme 
would otherwise be frustrated. See Mansfield Journal Co. v. 
F,C,C., 86 U.S. App. D.C. 102, 180 F.2d 28 (1950); Alabama 
Power Co. v. MeNinch, 68 U.S. App. D.C. 132, 95 F.2d 601 (1937). 
GTEC dwells on certain classic indicia of unreal separate 
entities, such as undercapitalization and intermingling of 
funds. However, this is not what the Commission based its 
decision on. Construction of CATV facilities by GTEC would 
avoid Section 214 certification if GTEC's position was accepted. 


Considering the relationship between GTEC and GIF, and the 
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facts surrounding the Manatee County situation, to accept 
GTEC's position would be to subvert the purpose of Section 
214. In Kavanaugh v. Ford Motor Company, 353 F.2d 710 (C.A. 
7, 1965), the court disregarded separate corporate entities, 
not on the basis of the classic factors put forward by GTEC, 
but because to do otherwise would have subverted the operative 


statute. Thus, from a legal standpoint, the Commission was 


entitled to treat GTF and GTEC as a single operation in order 
6/ 


to "preserve the integrity” of Section 214. See in this 
regard the Commission's findings on this subject in paragraphs 
7-24 of its decision (A. 156-160). 


C. The Evidence OF Record Supports The 
ommission's Conclusion That The. General 


Commission's Conclusion That the-benera” 


System Companies Engaged In Anticompetitive 


Conduct In The Unincorporated Areas OF 
Manatee County. 


GTEC next attacks the Commission's conclusion that 
GTEC and GIF engaged in anticompetitive conduct in the unin- 
corporated areas of Manatee County, arguing that if Manatee 
Cablevision suffered any injury, it came at the hands of 
Florida Power and Light (FPL), not GTEC and GIF. However, 
the Commission's conclusions were based on substantial 
evidence of record and they reasonably followed from that 
evidence. Weighing of the evidence is a matter which is 


committed to the Commission's discretion and we submit that 


ee ——————— 
6/ In the broadcast area the Commission has always imputed the 
acts of ‘related corporations where necessary to carry out 
statutory objectives. See Mansfield Jo rnal Co. v. F.C.C., 
supra; Philco . v. F.C.C., 110 U.S. App. D.C. 387, 293 

F.2d 864 (1961). See also General Electric Co., 2 Pike & 
Fischer, R.R. 2d 1038 (1964); Westinghouse Broadcasting Co., 

22 Pike & Fischer, R.R. 1023 (1962). 
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the Commission did not abuse its discretion in this Cae See 
WEBR, Inc. v. F.C,.C., ___ U.S. App. D.C. ___, 420 F.2d 158 
(1969); Universal Camera v. N,L,R,B., 340 U.S. 474 (1951). 
GTEC's ability to draw different conclusions from the record 
does not invalidate the Commission's conclusions. Consolo v. 
Federal Maritime Commission, 383 U.S. 607, 620 (1966). 

First, as to FPL, the Commission did find "a strong 
indication in the record” that FPL treated GTEC and GIF better 
than Manatee Cablevision (A. 175). However, no order was 
issued against FPL sance it had earlier been permitted to: 
withdraw as a a and even assuming that FPL'’s conduct 


was more injurious to Manatee Cablevision than that of GTEC 


and GIF, this in no way alters the culpability of GTEC and GTF. 


Thus, the only appropriate question on review is whether the 


record sustains the Commission's conclusions as to GTEC and 
GTF. A summary of the evidence on which the Commission based 


its conclusions will suffice to illustrate their reasonableness. 


Z7/ Manatee Cablevision's grievance against FPL was ameliorated 
when FPL agreed to permit Manatee Cablevision to attach its 
lines to some 1200 poles, the approximate number now used by 
GTEC, before permitting GTEC to use any more poles. This tacit 
admission of a competitive imbalance and the effort to redress 
the balance led the Commission to permit FPL's withdrawal as a 
party (A. 70). 
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When Bradenton Cablevision received its CATV franchise 
for the unincorporated portions of Manatee County in 1968 (a. 618- 
621), GTEC was actively considering its purchase (A. 609-611). 
Bradenton Cablevision asked for permission to attach to GTF 
poles in the unincorporated areas of the county in October 
of 1968 (A. 436-441, 686-687), which was after GTEC had 
agreed to acquire the company. GIF permitted this without a 
written pole attachment agreement, and attachments were made 
up to two and one half miles from the city of Bradenton (A. 
437, 666-667, crete Bradenton Cablevision then proceeded 
to construct its CAIV system in the unincorporated area, all 
work being done after acceptance of GTEC's offer and most of 
the work being paid for by GTEC (A. 521-522). Much of 
the initial cabling was attached to GIF poles, and in several 
instances GTEC was permitted to make its attachments prior to 
completion of make-ready work thus violating GTF's communications 
space and separation requirements contrary to GIF's expressed 
policy (A. 427-433). 

GTEC was favored by GIF in other ways, too. Although 
GTEC officially took over Bradenton Cablevision in January, 1969, 
the required insurance and performance bonds were not submitted 


to GIF until March (A. 251-252, 279, 660). Despite this, 


8/ Bradenton Cablevision had a 1967 pole attachment agreement 
with GIF for "Bradenton and vicinity" which clearly did not 
contemplate covering the county (A. 530, 616-617). 
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GTF was fully cooperating with GTEC during this time. Further- 
more, GTF had never consented to an assignment of the Bradenton 
city pole attachment agreement even though the 1967 contract 
with Bradenton Cablevision required GIF consent before an 
assignment could be made (A. 407-410, 616-617). There 

is also evidence that GTEC constructed on poles in areas when 
it had no other connecting cable with the result that Manatee 
Cablevision was effectively precluded from the cheaper aerial 
construction in those areas (A. 666-667). 

The above evidence can be contrasted with Manatee 
Cablevision's dealings with GTR As far back as mid-1968 
Manatee Cablevision met with GIF about a pole attachment 
agreement (A. 339). In May of 1969, the new (and present) 
owner of Manatee Cablevision, Richard Leghorn, requested a 
pole attachment agreement with GIF (A. 630-648). This request 


was amended in June to ask only for permission to attach cable 


in those areas not being served or constructed by GTEC (A. 629). 


This request was denied in July (A. 527). Manatee 

Cablevision did get a pole attachment agreement from GTF in 
the city of Bradenton in August, 1969 (having just received 
a franchise), for "Bradenton and vicinity," but this was not 
interpreted as broadly as GTEC's similar agreement (A. 528- 


530). Since 10 to 20% of the unincorporated areas of 
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the county have only GIF poles and another 10 to 15% have both 
GTF and FPL poles (A. 351, 387-388), Manatee Cablevision is at’ 
a serious competitive disadvantage. More than just the five to 
ten miles of its planned system which is actually blocked by 
GIF's refusal is involved. Since FPL will only permit one CATV 
system to attach to each pole, Manatee Cablevision is stymied 
where GTEC is already on FPL's poles, and this is partuclarly 
prejudicial where GIF has poles and GTEC is still connected to 


/ 
FPL's poles (A. 348, 350, 354, 359-360, 376-377, 389-390, 418-421). 


Also found significant was the fact that between the 


time GTEC acquired Bradenton Cablevision and August, 1969, when 
the Commission issued its show cause order, GTEC, which then had 
the only franchise in the city of Bradenton, did not activate any 
new cable in Bradenton but did construct and activate 33.5 miles 
of new cable in the unincorporated areas (A. 166, 414-415). 

The Commission was therefore ‘clearly warranted in 
concluding from such evidence as that referred to above that 
GTF and GTEC took advantage of GTF's monopoly position and 
tried to eliminate Manatee Cablevision as a competitor in the 
9/ In this connection it should be noted that the record is 
replete with evidence of a strong parallel between GIF's pole 
attachment ‘policies and GTEC's interest in Bradenton Cable- 
vision. See, for example, A. 260-262, 308-332, 402-403, ¥12- 


413, 424, 488, 497, 508-518, 521, 523-526, 531-566, 602-603, 
609-615, 649-659, 661-665, 670-682, 686-687. 
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unincorporated areas of the county. The quantum of injury 
sustained by Manatee Cablevision is not important, only the 
fact that injury did occur and the potential for more nae 
there. The possibility inherent in such a situation, as 
voiced in the Final Report and Order in Docket No. 18509, 
supra, was fully realized here. GTEC has failed to show 


how the Commission abused its discretion in finding the 


existence of this anticompetitive conduct. 
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£ Proof Was _N isall ds; 
The C ission Carried The Ultimate Risk 
Of Non-Persuasion. 

This proceeding was initiated by an order to show 
cause to determine whether a cease and desist order should 
issue. Section 312(d) provides that in such a proceeding the 
burdens of proof and proceeding with the evidence should be 
on the Commission. GTEC asserts that the Commission misallo- 
cated the burden of proof in the order to show cause when it 
placed that burden on GTEC for some issues and on Manatee 
Cablevision for others (A. 57-58). Such a simplified recitation 
ignores the realities of what transpired in this proceeding. 
The burden of proof was in fact borne by the Commission. 


In the order to show cause the Commission relied on 


more than just Section 312, in fact also citing Sections 4(i), 


4(j), 208, 214, 218, and 403 (A. 57). Section 208 provides 
that in the event of a complaint against a carrier the carrier 
mist satisfy the complaint or else the Commission will investi- 
gate "in such a manner and by such means as it shall deem 
ed Section 218 gives the Commission full powers of 
inquiry into the business of subject carriers. And Section 


10/ It will be recalled that this proceeding was initiated by 
a complaint filed by Manatee Cablevision. 
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403 gives the Commission the power to institute inquiries 

relating to enforcement of the Act on its own motion. Thus 

it can be seen that this proceeding was more than a simple 

order to show cause; it was also an inquiry into the practices 

of a carrier otherwise subject to the Commission's jurisdiction. 
The issues in this case, which are fully set out in 

the order to show cause and in the Commission's decision (A. 154), 

are divided into two categories, factual and determinative. 

The factual issues were designed to elicit the facts surround- 

ing the negotiations for pole line attachment agreements 

between Manatee Cablevision and GIF and FPL, the same as to 

GTEC and GTF and FPL, the policies and practices of GIF and 

FPL relating to the use of their poles by CATV systems, the 

relationships between the General System companies, GTEC's 

plans and/or actions regarding CATV in Manatee County, and 

the facts surrounding GTEC's CATV acquisitions in Manatee 


County. The latter five factual issues are the only ones 


which GTEC (or FPL) had the burden of "proving.” These issues 


are totally factual; they are merely preludes to the real 
questions in the case. It is true that the Commission could 
have adduced the evidence in these issues using its investi- 


gatory powers, but then a more drawn out elicitation of the 
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facts at the hearing would have occurred. After all, these 
facts were’ all peculiarly within GTEC’s possession. See 
paragraph 66 of the Commission's opinion (A. 176-177). The 
Commission merely asked GTEC and GIF to recite facts which 
the Commission could have introduced. But the burden of 
proving the crucial issues, namely whether GTEC and GTF's 


activity was subject to Section 218, whether their actions 


were anticompetitive, and whether a cease and desist order 
LY 


should issue, did not fall on GTEC. The heart of the matter 

in any burden of proof question is where the risk of non- 
persuasion lies. That is the crux of Section 312(d). In the 
end, the Commission mst find by the weight of the evidence 

that in fact there has been a violation of the Communications 

Act (or a regulation) before a cease and desist order can issue. 
See Midwest Television, Inc. v. F,C,.C., C.A.D.C., Case Nos. 22077, 
et al., February 4, 1970, slip opinion, pp. 17-18. This is 
exactly what happened in the instant case. Furthermore, the 
a ———————— 

7 It is true that Manatee Cablevision, not the Commission, was 
given the task of making the case on these issues. This was done 
because Manatee Cablevision was the party who initiated this pro- 
ceeding and it was in a far better position to know what had 
transpired. However, this fact in no way prejudices GTEC since 
in any event Manatee Cablevision and the Commission's Common 
Carrier Bureau were arrayed against it and GTEC needed to rebut 
the evidence no matter who introduced it. And, as set out above, 


it was the Commission which ultimately bore the real burden of 
proof. See 5 U.S.C. 556(d). 
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record reflects that the key evidence was introduced by either 
Manatee Cablevision or the Commission's Common Carrier Bureau. 
No ferturesot proof was laid to GTEC on any issue, and no 
evidence was excluded by reason of burden allocation. In the 
end the weight of the evidence supported the Commission's 
conclusions. Therefore,there was no prejudice to GTEC. Cf. 
American Trucking Associations, Inc. v. F.C.C., 126 U.S. App. 
D.C. 236, 377 F.2d 121 (1966), cert. denied, 386 U.S. 943 
(1967); Specht v. CaA.B., 254 F.2d 905 (C.A. 8, 1958). 

In sum, the Commission correctly concluded that the 
CATV construction being done in Manatee County by GTEC and GTF 
falls within Section 214(a) of the Communications Act and there- 
fore that a certificate of "public convenience and necessity” 
is required. Although the construction is purportedly being 
done by GTEC, a non-common carrier, its close affiliation with 
GIF, the local telephone company, compels the above holding so 
that the purposes of Section 214 will not be defeated. The 
evidence of record in this case establishes the fact that GTEC 
and GIF were guilty of anticompetitive conduct in that they used 
their monopoly position unfairly vis-a-vis the competing independent 
CATV system, Manatee Cablevision, in the unincorporated portion of 
the county. Because of this conduct, the Commission concluded that 
it should not certify the continued construction and operation of 
GTEC's CATV system in those areas eeineine in the public interest. 


In the city of Bradenton where no misconduct occurred certifica- 


tion will be granted pursuant to the rules and procedures adopted 


in the Docket No. 18509 proceeding, supra. 
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II. IF REVIEWABLE AT ALL, THE COMMISSION'S 

DECISION NOT TO PROCEED AGAINST MANATEE 

CABLEVISION WAS REASONABLE AND WITHIN 

ITS DISCRETION. 

As to GTEC’s petition for review of the Commission's 

June 10 opinion in Case No. 24,325, we suggest that if the Court 
sustains the Commission's opinion against GTEC in Case No. 
24,222, supra, then GTEC no longer has any ground for complaint. 
Simmons v. F,C,C., 79 U.S. App. D.C. 264, 145 F.2d 578 cow =” 
The construction under question by Manatee Cablevision was all 
in the unincorporated areas of Manatee County, and in those 
areas the Commission's May 1 decision orders GTEC to cease all 
CATV activities in 30 days. If the Commission is correct in its 
decision as to GTEC, it will make no difference to GIEC whether 
the Commission was right or wrong as to Manatee Cablevision. 
Therefore, if the Court affirms the Commission in Case No. 
24,222, GIEC would have no standing to appeal from the June 10 
order and its petition for review in Case No. 24,325 ‘should in 
that event be dismissed. Should the Court get to the merits of 
GIEC*s appeal, we will demonstrate below the correctness of the 


Commission's result. 


See SSS 
12/ In Simmons an applicant, found to be disqualified, appealed 
that finding and also the Commission's action granting a competing 
application. As to the latter this Court stated: 


Since appellant's application was rightly denied he has 
no ground for complaint. He does not contend that he is worse 
off than he would have been if intervenor's application, as 
well as his own, had been denied. Accordingly he is not 
"aggrieved" or “adversely affected" by the granting of 
intervenor’s application and has no standing to appeal from it. 


C£._Moog Industries, Inc. v- F,T,C., 355 U.S. 411 (1958). 
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In order to maintain the competitive status quo in 
Manatee County pending the hearing in this case, the Commission 
issued an order on October 6, 1969, which conditioned the 
previously-imposed stay against the General System Rompanies 
upon an agreement by Manatee Cablevision that it would not 
construct and/or place into operation any new CATV distribu- 
tion facilities (A. 65-68). Manatee Cablevision ones 
filed such an agreement (A. 69). Shortly before the : 
Commission's May 1 decision GIEC came to the Commission with 
an allegation that Manatee Cablevision was constructing CATV 
facilities in violation of the agreement. In its May 1 
decision the Commissim promised to investigate the matter 
(A. 178). This promise was repeated in the Commission's 
May 11 stay order (A. 183). The Commission subsequently 
investigated and its opinion declining to take further’ action 
against Manatee Cablevision was issued on June 10 (A. 184-187). 


The basic facts of this controversy are not in 


dispute. GTEC would simply draw a different conclusion. This 


is an insufficient basis for reversing a discretionary Commission 
decision. Consolo v. Federal Maritime Commission, supra. The 
Commission found that a kind of construction had in fact 


occurred during the proscribed time period, but that the issue 
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of whether the construction violated the agreement was very close; 
and considering Manatee Cablevision's good faith attempt to stay 
within the agreement, the Commission concluded that even assuming 
there was a technical violation, the imposition of a sanction 

13/ . 
would be unwarranted. 

Specifically, the Commission found that Manatee Cable-- 
vision, through its affiliate, the United States Antenna 
Corporation (USAC), commenced construction in one apartment house 
and three trailer parks (A. 185). As to the apartment house, 
the Commission found that Section 74.1101 of the Commission's 
rules, which defines a CATV system, clearly exempts apartment 

Lu/ 
house master antenna systems (A, 185). The Commission 
found that the trailer parks presented a more difficult question 
under Section 74.1101, but that taking into account the closeness 
of the question, Manatee Cablevision's good faith, and the 
interest of the public residing in the trailer parks, the 
13/ The Commission did, however, rebuke Manatee and its counsel 
for proceeding without seeking a ruling from the Commission on 
the point, 
14u/ The fact that the system is fully compatible with a larger 
CATV operation, should the main cable ever pass by the door, is 
irrelevant. The fact is that the system is a self-contained 


operating master antenna system, and as such does not violate 
Manatee Cablevision'’s agreement. 
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Commission determined not to take punitive action against 
15/ 
Manatee (A. 185). 

Taking a close look at the good faith finding, the 
Commission found that Manatee Cablevision was cognizant of the 
agreement, and that it turned to its counsel for advice when 
several trailer parks inquired about self-contained television 
reception systems. It was first observed that one trailer park 
company had built its own self-contained systems (4) in Manatee 
County without needing a CATV franchise from the county. 
Counsel advised Manatee Cablevision that constructing such 
systems for individual trailer parks would not iotate its 
agreement with the Commission if three conditions were met: 
the construction was outside the terms of the local CATV 
franchise (the above-mentioned example provided an affirma- 
tive answer to this), the construction was done wholly on 
private property, and each trailer park had a separate private 
contract for construction (A. 185). Manatee Cablevision's 
principals thereupon formed a separate company, USAC, to 
15/7 GTEC*s categorical assertion that "distribution facilities 
built for connection to CATV systems are undeniably CATV 


facilities" seems a bit inconsistent if what Manatee 
Cablevision alleged in its pleading to this Court on 

August 7 has actually ocaqurred. There Manatee Cablevision 
asserted that GTEC has recently (and illegally) wired up a new 
apartment house and connected it to its existing CATV-compatible 
master antenna system in the apartment complex. 


~ 2 = 

contract for the construction of such systems. The Commission 
did not feel that there was any subterfuge connected with 
USAC's formatiion under the circumstances. Construction we 


ceeded from there within the terms of counsel's advice. 


To be sure, the question was a close one as a matter 


of law for the Commission, but it cannot be said that ey 
17 
Commission abused its discretion in deciding as it did. 


a 
I6/ GTEC claims that counsel's advice was not adhered to in 

that two of the trailer parks were interconnected. However, 

this was apparently a misinterpretation of counsel's advice 

(the two trailer parks are contiguous and all construction 

was therefore being done on private trailer park property with 
only one master -antenna) since it was being corrected during 

the Commission's investigation. 

17/ As the final point in its brief GIEC asserts that in con- 
sidering this issue, the Commission took a view of its power to 
order a halt in construction that was inconsistent with its 
earlier action halting GTEC. We do not believe this matter is 

of decisional significance particularly in light of the Court's 
action enjoining Manatee from further construction pendente lite. 
There is in any event no merit to this claim. GTEC asserts ~ 

that the Commission erred in the beginning of this pro- 

ceeding when it issued an interlocutory order halting GTEC's 

CATV system expansion (A. 58). This assertion is based on the 
argument that Section 312, which governs cease and desist proceed= 
ings, does not provide for such interlocutory stop orders. The 
latter is true, but the various sections of the Commmications 
Act do not stand alone, and it is quite clear that the Commission 
is empowered to fashion such interlocutory remedies as may be 
necessary to maintain the status quo and serve the public interest, 
See Sections 4(i) and 4(j) of the Act (cited in the Commission's 
designation order), and United States v. Southwestern Cable Co., 
392 U.S. 157 (1968). 

GTEC goes on to argue that if the Commission could so halt 
GTEC, then it was wrong in holding that it could not enjoin 
Manatee Cablevision. However, the Commission has not held that 
Manatee Cablevision could not be enjoined under the proper 
circumstances. The language quoted by GTEC was from the 
Commission's May 11, 1970, order partially staying the effect 
of its May 1 decision against GTEC and refusing to enjoin Manatee 
Cablevision (A. 182). The Commission reasoned that only GTEC 
had been found guilty in the hearing, and that the charges against 
Manatee Cablevision, which was "not a respondent in this proceed- 
ing,” had not yet been investigated (A. 182). 
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CONCLUSION 


For the foregoing reasons, the Commission's decision 


in Case No. 24,222 should be affirmed, and GTEC's petition for 


review in Case No. 24,325 should be dismissed, or in the 


alternative, the order under review should be affirmed. 
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COUNTERSTATEMENT OF ISSUES 
PRESENTED FOR REVIEW 


In the opinion of intervenors the questions presented for 
review here are as follows: 


1. Whether, on the basis of evidence adduced in a full 
adjudicatory hearing which demonstrated that appellant- 
petitioner CATV operator and its commonly-owned tele- 
phone common carrier were commonly-operated and moti- 


2 


vated, the Federal Communications Commission acted 
reasonably in holding that the two corporations should be 
treated as a single entity in considering the requirements of 
Section 214 of the Communications Act which forbids the 
construction of CATV facilities by a telephone common 
carrier in the absence of a Commission certificate of public 
convenience and necessity therefor. 


2. Whether the Commission acted reasonably, pursuant 
to Sections 202, 214 and 312 of the Communications Act, 
in finding anticompetitive conduct by appellants and in 
requiring the divestiture of their tainted CATV facilities 
which had been acquired and expanded through the CATV 
subsidiary instead of the local telephone common carrier 
for the parent company’s express purpose of avoiding 
“affiliated-interest”” problems raised by developments in the 
law. 


3. Whether the Commission acted reasonably in refusing 
to lift a cease and desist order against appellants, which 
were adjudicated to have violated Sections 202 and 214 


of the Communcations Act, solely because of interve- 
nors’ conduct allegedly in contempt of a stay imposed dur- 
ing the cease-and-desist adjudication. 


4. Whether the Commission acted within its extraordi- 
narily broad prosecutorial discretion in deciding, following 
investigation, that no further action should be taken against 
intervenors because they had acted in good faith in inter- © 
preting a Commission restriction placed upon one of them. 


5. Whether the allocation of the burden of proof in the 
show cause proceeding below was free from prejudicial 
error. 


These cases have not previously been before this Court. 


COUNTERSTATEMENT OF THE CASES 


Intervenors adopt the Counterstatement in the brief of 
the Federal Communications Commission. Other facts 
bearing upon the resolution of these cases are stated in the 
course of intervenors’ Argument. 
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SUMMARY OF ARGUMENT 


In Case No. 24,222, the General companies have failed 
to overcome their burden to show that the Commission 
findings of anticompetitive activities by General are unsup- 
ported by substantial evidence. Rather, the record more 
than amply demonstrates that the General companies com- 
bined and coordinated their efforts to favor their own 
CATV system in Manatee County, Florida, while denying 
opportunities to expand to a competing CATV system. 


The Commission’s conclusions, including the decision to 
issue a cease and desist order requiring General to divest 
itself of its Manatee County system, are reasonable, proce- 
durally correct and more than fair to the private interests 
of General considering the grave public interest implications 
tof General’s conduct which directly violated two sections 
lof the Communications Act. General was on clear notice 
\when it purchased the CATV system that, pursuant to Sec- 
tion 214 of the Communications Act, the Commission 

ould carefully scrutinize the services being rendered by 

elephone companies to affiliated CATV operators and that, 
f actual anticompetitive practices were found, the Com- 
mission would act through appropriate cease and desist 
orders. General used a separate corporation, GTEC, for the 
precise purpose of minimizing the possibility of Commission 
regulation of its CATV system. It cannot be heard to com- 
plain, now that its purpose has been thwarted; particularly 
can it not do so in the context of findings of anticompeti- 
tive activities which were clearly contrary to Section 202 
and the entire scheme of the Communications Act as well 
as congressional antitrust policy in general. 


Nor does it follow that General should have been given 
four years in which to divest itself of the tainted CATV 
system, because in another proceeding the Commission 
| ordered all common carriers to divorce themselves of CATV 
| ownership interests because of the potential for the kind of 
| anticompetitive-activity-actually_proved-against General. 
Further, General is assured that it will not suffer a finan- 
cial loss on the capital costs of its CATV facilities. 


\ 
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General has otherwise confused the interests of private 
parties with the responsibility of the Commission to act in 
the public interest. General’s argument that its competitor 
Manatee Cablevision Corporation was not injured by its 
anticompetitive efforts is irrelevant in addition to being 
patently false. 


Similarly, General is in error in trying to excuse its illegal 
conduct or mitigate the consequences thereof by reference 
to its accusations that Manatee Cable violated a restriction 
imposed upon it by the Commission during the course of 
the hearing below. The merits of these two different mat- 
ters, presented to the Court in the two cases consolidated 
here for review, do not in any way depend upon common 
findings of fact or conclusions of law; nor does the form of 
relief in one case have a bearing on the form of relief in the 
other. 


Furthermore, in Case No. 24,325, the Commission cor- 
rectly exercised its very broad prosecutorial discretion in 


deciding that Manatee Cable had acted in good faith, as 
shown by the fact that the question of whether it had 
breached its agreement with the Commission was a “close 
one” and Manatee Cable had consulted and relied upon the 
advice of legal counsel. 
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ARGUMENT 


I. THE COMMISSION PROPERLY HELD THAT THE 
GENERAL COMPANIES VIOLATED SECTION 214 
OF THE COMMUNICATIONS ACT. 


The Commission held that community antenna television 
(CATV) construction by the General companies’ violated 
Section 214 of the Communications Act of 1934, as 
amended, 47 U.S.C. § 214,? which prohibits a common car- 
rier from acquiring, constructing or expanding a line used 
for communications purposes without prior Commission 
approval in the form of certificate of public convenience 
and necessity. Although GTEC, GT&E’s subsidiary charged 
with operating its CATV systems, does not itself operate as 
a communications common carrier, the Commission “pierced 

/ the corporate veil” and treated GTEC’s activities in Manatee 
/ County, Florida, as those of a common carrier for the pur- 
/ pose of applying Section 214 because of GTEC’s structural 

affiliation and operational identification with GIF, GT&E’s 
common carrier telephone company in Florida. 


Whenever the terms the “General companies” and “General” are 
used herein, they refer collectively to General Telephone and Elec- 
tronics Corporation (GT&E), General Telephone Company of Florida 
(GTF), and GI&E Communications Inc. (GTEC). 


?This provision and other statutes cited herein and deemed impor- 
tant to the determination of the issues presented are, except as other- 
wise set out in this brief, included among the statutes set forth in the 
Addendum to the Brief for Appellants-Petitioners. 
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A. GT&E Separated Its CATV Subsidiary From Its 
Telephone Companies for the Purpose of Cir- 
cumventing Statutory Provisions Such as Sec- 
tion 214. 


After a lengthy evidentiary hearing, the Commission con- 
cluded (as it had in the TeleCable_case? involving GTEC, 
GT&E and another operatinetitstone company subsid- 
iary) that the corporate separation should be disregarded: 


“On the basis of the evidence of record concerning 
the corporate relationships of the General System 
companies, the power of the parent to set and 
enforce policy for its subsidiaries, and the conduct 
and activities of the officers, directors, and other 
personnel holding responsible positions in the sev- 
eral General System companies involved in this pro- 
ceeding, we conclude that with respect to the acqui- 
sition, construction and operation of CATV channel 
distribution facilities in Bradenton and the unincor- 
porated areas of Manatee County GIF and GTEC 
must be considered as a single entity with a com- 
mon goal of maintaining control over CATV opera- 
tions in the telephone company service area. The 
close cooperation between GTF and GTEC was 
intended to achieve that goal and the mere fact that 
the actual construction is performed by a noncom- 
mon carrier arm of the same corporate structure 
cannot be permitted to defeat the regulatory pur- 
pose and scheme underlying the requirement that 
such construction and operation be certificated. In 
order to preserve the integrity of Section 214 of the 
Act, the acquisition, construction, and operation of 
the CATV distribution facilities by GTEC in Florida 
must be deemed to be activities of a common car- 
rier subject to the certification requirements of that 
section.” (JA 172.) 


3TeleCable Corporation, 19 F.C.C.2d 574, 17 P&F Radio Reg.2d 


281 (1969), appeal pending sub nom. GT&E Communications Inc. v. 
FCC, D. C. Cir. No. 23,455. 
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General’s strongly implied contention to the contrary in 
Argument I.A. of its brief* cannot withstand an impartial 
review of the evidence below. The facts of record unequiv- 
ocally support the Commission findings. 


The General companies are headed by GT&E, the hold- 
ing company for a number of subsidiaries including GTF, 
the local operating telephone company whose service area 
includes the City of Bradenton and the unincorporated 
parts of Manatee County, and GTEC, which now operates 
Bradenton Cablevision in Bradenton and the unincorporated 
parts of the County. The vehicle through which GT&E 
maintains a uniformity of policies by its operating subsi- 
diaries is the GT&E Service Corporation, a wholly-owned, 
non-income producing entity. Expenses of the Service Cor- 
poration are fully allocated among each of the separate sub- 
sidiaries including GTEC and GTF.$ (JA 156-158.) 


The record evidence including contemporaneous memo- 
randa and statements by General officials prove that GTEC 
was the corporate instrumentality chosen by the parent to 


expand the General companies’ telephone monopolies to 
encompass CATV, a new form of communications which 
had come to be considered a competitive threat and to be 
a part of General’s “charter” communication offerings. (JA 
156, 158; e.g. JA 457-61.) 


By 1965 General had become enamoured with the pros- 
pects of CATV but alarmed by the possibility of its being 
independently owned. A corporate decision was made to 
preserve as much of the CATV business as possible. To 


“Intervenors have been informed that the Brief for Appellants- 
Petitioners will be printed, and have concluded that page references 
to the typewritten brief would be more confusing than helpful to the 
Court. 


SGT&E owns all of the common stock of GIF. The preferred 
stock is publicly held but has voting rights only under extraordinary 
circumstances. GT&E owns all the stock of GTEC whose stock is 
not publicly available. 


Although GTF and GTEC do not have any officers in common, 
they do have a common director. The Chairman of the Board of 
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accomplish these objectives a two-fold approach was 
employed. The operating companies were to encourage the 
use of channel distribution or “‘lease-back”’ services (which 
maintained telephone company ownership and control over 
the actual CATV cable) and discourage the provision of 
pole attachments to independent operators (who own their 
cable but need to lease space on utility poles). Pole attach- 
ment agreements with independent CATV operators were 
considered to be inconsistent with General’s belief that 
CATV was a common carrier service to be offered by the 
telephone company.® As stated in General company memo- 
randa, the objectives of its CATV policy were, inter alia, to 


“Preserve the integrity (sic) of serving territories and 
to plan for future business by assisting the telephone 
companies in attaining their objective that they own 
all telecommunications capabilities in their operat- 
ing areas - particularly distribution plant.” (JA 489- 
see JA 500-503) 


GTF is also the Chairman of the Board of GT&E, the Chairman of 
the Board of the Service Corporation, and a Director of GTEC. (The 
contrary statement by General and by the Commission at one point 
in paragraph 10 of its decision of May 1, 1970 is erroneous. See JA 
156-157, 617; Gen. Ex. 1, p. 3.) The President and most of the of- 
ficers of GTEC are also officers of GT&E and the Service Corpora- 
tion. All of GTEC’s directors are also directors of GT&E and the 
Service Corporation. (Gen. Ex. 1, pp. 2, 5-7; JA 615, 266-267.) 


GT&E has financed all of GTEC’s operations since at least 1966 
including the purchase and construction of Bradenton Cablevision, 
which operates the CATV systems at issue here. GT&E advances sub- 
stantial operating funds to GTF in return for shares of GTF common 
stock. (JA 157, 269, 392, 598.) 


®None of the General companies has ever repudiated any of its 
“Joint-use” agreements with other non-competitive utilities. Those 
agreements permit the utilities to attach to each other’s poles. Al- 
though General contended that there were valid technical reasons for 
refusing pole attachment rights to independent operators, while simul- 
taneously entering into attachment agreements with other utilities, 
the Commission observed that the technical difficulties “could easily 
have been surmounted.” (JA 160; see, e.g., JA 393-400.) 
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At the same time, General determined to enter the CATV 
business itself. Serious consideration was given to having 

the telephone companies operate CATV systems them- 

selves. Eventually, however, the decision was made to 
form a new corporation in order to avoid “affiliated inter- 
est” and other “problems.”” (JA 158-159, 473, 460- 

463, 465-467, 505.) 


To instruct the operating telephone companies on how 
to implement these objectives, the Service Corporation pre- 
pared a “Marketing Guide” which presented “the overall 
program for the operating companies to use in determining 
CATV potential and then in working with GT&EC in pro- 
viding the service.” The “Marketing Guide” had a six-stage 
requirement which directed the operating companies first 
to file tariffs for lease-back services, then to develop volum- 
inous information on potential CATV locations, to engineer 
in detail the provisions of CATV service in the most attrac- 
tive areas by telephone company constructed-and-owned 


7The President of GTEC, who was also an Executive Vice-President 
of GT&E and the Service Corporation, stated that GT&E incorporated 
GTEC as its CATV vehicle rather than having the telephone companies 
themselves operate the systems “because the regulatory climate was 
so confused and so unstable then, that we could not make finite de- 
cisions and determinations as to what was going to be regulated, was 
it going to be treated as a common carrier offering, or was it some- 
thing separate, unique unto itself as a CATV activity. This was the 
reason we organized the CATV company until some clarification ap- 
peared on the horizon which would make a more finite decision as 
to whether this should be another service offering of the telephone 
company.” (JA 461.) 


GTEC’s Vice-President stated: “GTEC was incorporated obsten- 
sibly (sic) to broaden GT&E Communications service offering. 
Broadening the service offering meant systematically and aggressively 
establishing or acquiring CATV systems.” (JA 499; See also JA 487.) 


GTEC commenced operations with a skeleton staff supplied by the 
GT&E Service Corporation. In GTEC’s initial CATV endeavor local 
operating personnel of the General Telephone Company of Pennsy]- 
vania were closely involved in operational planning, sales campaign- 
ing, contract drafting, etc. (E.g., JA 468-474.) 
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lines rather than lines attached to telephone company poles 
but owned by independent operators, to supply to GTEC 
through the Service Corporation information on the most 
attractive locations and, finally, to provide the requisite fa- 
cilities. It was envisioned that usually GTEC would secure 

a local franchise and then lease lines from its affiliated 
operating company. (JA 846-847, 475-478, 484-485.)8 


The subsequent actions of GTF in aiding in implementa- 
tion of the “Marketing Guide” and in assisting in General’s 
effort to monopolize CATV through GTEC leave no doubt 
that the various supposedly separate corporate subsidiaries 
were being coordinated to achieve that goal. By way of 
example only, GTF faithfully complied with the “‘Guide’s” 
precepts by sending voluminous information on attractive 
CATV opportunities to the Service Corporation and in some 
instances directly to GTEC. (JA 847, 482, 479-480, 484- 
485.) 


The TeleCable Corporation case, supra note 3, presently pending 
before this Court, documents one manifestation of this approach in 
the communities of Bloomfield and Normal, Dlinois. After being 
awarded an exclusive local franchise, in part because of the fact that 
the General telephone company in Illinois (GTI) refused to give the 
competing independent operators a firm commitment that pole at- 
tachment agreements would be available, GTEC initially sought to 
lease service from its affiliate, but, being blocked by petitions before 
the Federal Communications Commission, then obtained pole attach- 
ment rights from GTI. 


The instant case offers another illustration of successful implemen- 
tation of General’s overall plan of monopolization. Here, however, 
since an independent CATV system was already Operating in a neigh- 
boring community via the pole attachment rather than lease-back 
route, GTEC chose not to lease service but instead to expand the 
existing system into a contiguous franchise area using its affiliate’s 
telephone poles while the use of the same poles was denied to an 
independent competing CATV operator who was a pre-existing fran- 
chisee. 


11 


B. The General Companies Worked Together in 
Developing Their Manatee County CATV Sys- 
tem. 


One of the areas for which information was gathered and 
forwarded by GTF was the City of Bradenton in Manatee 
County, Florida, the locale of Bradenton Cablevision, the 
CATV system which General subsequently purchased and 
which it now must divest under the Commission’s cease and 
desist orders. GTF actively aided GTEC in its purchase of 
Bradenton Cablevision by supplying information and per- 
sonnel to aid in GTEC’s consideration of the purchase. 
(JA 851, 488, 508-509.) 


GTF’s aid went much further, however. GTF’s policies 
and statements regarding pole attachments from the period 
commencing February 1968 when GTEC first began its in- 
vestigation until August 1969 when the proceedings were 
designated for hearing by the Commission so closcly paral- 
leled the various actions of GT&E-GTEC in their considera- 
tion and eventual acquisition and expansion of Bradenton 
Cablevision that, given the stated corporate purpose of 
GT&E to monopolise CATV communications and given the 
affiliation between GIF and GTEC, there is no other rea- 
sonable inference than that drawn by the Commission—that 
GTF’s pole attachment policies and practices thereunder 
were deliberately tailored to further GTEC’s monopoliza- 
tion of CATV activity in Manatee County. (JA 851, 846, 
848, 852-853, 860, 863.) 

—Shortly after GTEC first began its evaluation of 
Bradenton Cablevision in the winter of 1968, Bra- 
denton Cablevision’s parent corporation, Sarasota 
Cablevision, was for the first time permitted to use 
GTF poles in the community of Lake Wales and in 
Sarasota County without a written agreement, con- 
trary to established GTF policy for other systems. 
(JA 852, 559, 443-450.) 

—Just after GTEC officers made their first evalua- 
tion trip to Florida, an internal GIF memorandum 
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was authored stating that GTF’s existing policy per- 
mitting attachments to its poles was under evalua- 
tion and all new agreements were to be held up 
pending completion of the evaluation. This was the 
first written indication that a change was being con- 
sidered. (JA 670, 511-515.) 


—At this time there were several pending requests 
for pole attachment rights from independent CATV 
operators, at least one of which was ripe for execu- 
tive approval (i.e., the operator had met all GTF re- 
quirements and had executed the agreement). Yet 
action was withheld by GIF. GTF did not, how- 
ever, inform any of these CATV operators or any- 
one else outside of the company of its reevaluation. 
In fact, in July, several months after GTF decided 
to hold up granting further agreements pending the 
final decision, its representatives met with represen- 
tatives of Manatee Cable and relayed GTF’s willing- 
ness to enter into an agreement without ever indi- 
cating that, in fact, top management was not then 
executing any agreements. (JA 307, 313-315, 357, 
670, 527.) 


—At the same approximate time that GTEC’s New 
York officers made their last evaluation trip to 
Manatee County and GT&E determined to make 
an offer to purchase, GIF decided not to grant 
any more attachment rights to independent CATV 
operators.? GIF did not publicly commit itself to 
that change, however, until the very day that 
Bradenton Cablevision accepted GT&E’s offer. (JA 
664-665, 308-309, 519-520, 611.) 


—Just after GT&E closed on its purchase of Braden- 
ton Cablevision and handed the system to its sub- 


°No documents were uncovered which pin-pointed the date of the 
decision. The GTF official responsible for the decision was vague in 
his recollection. 
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sidiary GTEC,!° GTF for the first time released a 
list of requirements for permitting expansions of 
pole attachment agreements in existence before the 
freeze had been instituted. Those guidelines were 
identical to ones published by the Service Corpora- 
tion with one highly significant omission; the list 
omitted the one requirement which would have pre- 
vented GTF from allowing GTEC to use GTF tele- 
phone poles under the 1967 agreement which 
Bradenton Cablevision had entered into with 
GTF."! (Up to that time GTF’s pole policy had 
closely followed GT&E’s corporate policy and GTF’s 
responsible official assumed at that time that 
GT&E’s policy was still in favor of attachments. 
(JA 160; Tr. 927.)) 


There were other steps taken by GTF to implement the 
GT&E corporate plan of monopolization. The timing and 
substance of GTF’s pole attachment policies prior to 
GTEC’s interest in Bradenton Cablevision were modeled on 


the Service Corporation’s “recommendation.” The timing, 
development and filing of tariffs for lease-back services fol- 


GT&E, not GTEC, executed the offer and purchase agreement 
for Bradenton Cablevision and financed the purchase by an exchange 
of GT&E stock. The acquisition was treated as a pooling of interests. 
The assets were transferred from GT&E to GTEC as a contribution 
to capital without any liability to GT&E or the issuance of any ad- 
ditional GTEC stock to GT&E. (JA 267-269, 519-520; Gen. Ex. 4.) 


"The omitted provision stated that the boundaries of the permis- 
sible expansion would be “normally” defined by the CATV company’s 
initial franchise. Since at the time Bradenton Cablevision signed the 
agreement with GTF in 1967 it did not have a franchise for the un- 
incorporated parts of the County (and had not even applied for such 
a franchise), the omitted provision would have clearly prohibited 
GTEC’s use of GTF poles in these parts of the County without the 
execution of a new agreement, which, of course, was barred by 
GTF’s convenient change in policy. (JA 500-503, 672-673.) 


GTEC, in fact, expanded outside of its original franchise area to an 
extent that clearly surpassed the limits imposed even by the GTF “‘te- 
quirements.” (Compare JA 530 with JA 526 and JA 666-667.) 
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lowed the Service Corporation’s “recommendations.” (E.g.. 
JA 504, 506, 481.) And there are other examples of “‘fav- 
oritism”’ shown by GTF to GTEC during GTEC’s construc- 
tion race against Manatee Cable. GIF permitted GTEC to 
attach to GIF poles and to intrude upon the communica- 
tions space on Florida Power & Light poles prior to com- 
pletion of ““make-ready.”” Manatee Cable was denied simi- 
lar rights. GTEC was not held to the rigid requirements of 
consent to the assignment of pole attachment contracts and 
of firm evidence of insurance and bonding that GTF 
applied to other applicants. (JA 164-165 and Argument 
Il, infra.) 


In any event, given GT&E’s declared corporate purpose 
of aggressively monopolizing the CATV business within the 
service areas of its subsidiary telephone companies and the 
fact that GT&E took definite actions in furtherance of that 
purpose—GT&E established a separate corporation to oper- 
ate the systems, it instructed its operating subsidiaries to 
give highest priority to leasing lines to that corporation and 
it established close coordination of CATV activities through 
its Service Corporation—GT&E cannot now be heard to 
contend that the subsequent actions by GTEC should not 
be attributed to the entire General family of corporations, 
including GTF. In light of the substantial record evidence 
that GT&E set up a separate corporation, instead of having 
GTF and other operating companies own the CATV cable 
directly, for the precise purpose of avoiding affiliated inter- 
est problems such as those presented by Section 214, the 
Commission was fully justified in preventing the circumven- 
tion of Section 214 by treating GIF and GTEC as one cor- 
poration. 
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C. General Cannot Claim That the Commission’s 
Cease and Desist Orders are Invalid Because of 
Insufficient Notice. 


General argues in part I.A. of its brief that it did not 
have notice that Section 214 of the Communications Act 
would be applied to reach non-carriers such as GTEC and 
that it was misled by a legislative history which indicates 
that Section 214 was designed to protect the common car- 
rier itself rather than any competitors. 


General’s plaint is the height of sophistry. General can- 
not succeed in its non-carrier defense, if the Commission 
was correct in piercing the corporate veil between GTEC 
and GTF. As discussed above, GTEC was formed in 1965 
for the purpose of avoiding the “affiliated interest prob- 
lems” with which it is confronted here, including the 
Tequirement that the Commission approve carrier construc- 
tion for CATV systems in advance. General should not be 
permitted to hide behind a mask of reliance upon insuffi- 
cient notice when it was precisely because it feared an 
application of Section 214 that it artificially separated 
GTEC from GTF and the other operating telephone com- 
panies. To permit General’s artifice to succeed would be 
to create an artificial “‘loop-hole” with large implications 
(see, for example, the TeleCable case, supra note 3, now 
pending before this Court in which GTEC has made a simi- 
lar contention). 


Furthermore, General’s reading of the case law concern- 
ing the objectives of Section 214 ignores the clear evidence 
of increasing Commission and industry concern in recent 
years over the competitive effect of common carrier activi- 
ties upon non-common carriers. The Commission’s concern 
surfaced in the Carter Mountain case? in 1963, decided two 
years prior to the formation of GTEC and five years before 
General’s purchase of Bradenton Cable. In Carter Moun- 


Carter Mountain Transmission Corp. v. FCC, 116 U.S.App.D.C. 
93, 321 F.2d 359, cert. denied, 375 U.S. 951 (1963). 


16 


tain this Court rejected the stilted interpretation of Section 
214 which General now makes. The Commission there had 
denied a common carrier’s application to construct a micro- 
wave system to serve a CATV operator on the grounds that 
it would have an adverse competitive effect upon a non- 
carrier, a local television station. In affirming that decision 
this Court stated that “the cited cases [of the Interstate 
Commerce Commission] are of little relevance here. Ques- 
tions of competitive injury in the transportation field are 
very different from questions of public injury in the field 
of communications.”!> In 1967, partially as a result of 
complaints lodged with the Commission by the National 
Cable Television Association and several state CATV asso- 
ciations against the CATV practices of General and other 
telephone companies, the Commission launched a massive 
inquiry into CATV policies and practices of the telephone 
companies, including their attitudes toward pole attach- 
ments.'* The Commission stated that the issues included 
the question of whether or not the charges, classifications, 
practices and regulations of the telephone company respond- 
ents, including General, for channel service tariffs would 
violate Section 202. The Commission further stated that 
one of the principal questions was 


“[w]hether defendants’ tariffs or pole line attach- 
ment practices, or both, permit activities by the 
defendant telephone companies of an anticompeti- 
tive nature that are or may be in contravention of 
the antitrust laws and national policy with Tespect 
thereto.”!5 


9[d., 116 U.S.App.D.C. at 96, 321 F.2d at 362. 


The Associated Bell System Cos., 5 F.C.C.2d 357 (1966), modi- 
fied, 6 F.C.C.2d 433 (1967); California Water and Telephone Co., 6 
F.C.C.2d 175 (1966), 6 F.C.C.2d 44] (1967); The General Telephone 
System, 6 F.C.C.2d 434 (1967). All of these cases were consolidated 
California Water and Telephone Co., 6 F.C.C.2d 440 (1967). See 
Common Carrier Tariffs for CATV Systems, 4 F.C.C.2d 257, 7 P&F 
Radio Reg.2d 673 (1966). 


15National Community Television Ass'n, 6 F.C.C.2d 860, 861-862, 
9 P&F Radio Reg.2d 563, 563-564 (1967). 


> 


17 


In its General Telephone Co. of California decision,"* re- 
leased almost three months prior to GT&E’s offer to pur- 
chase Bradenton Cablevision, the Commission placed 
GTEC on clear notice that in applying Section 214 it 
would be extremely concerned about the possibility of anti- 
competitive activity in a situation where an affiliate of the 
operating telephone company was constructing within the 
telephone company service area in competitition with an 
independent CATV operator. In that early decision the 
Commission stated: 


“A factor militating against relief of a common car- 
rier from the cease and desist order to be entered 
herein is the existence of an affiliation between the 
CATV operator and the telephone company serving 
the particular community, such as a parent-subsid- 
iary relationship or where both are under common 
control. By reason of its control over utility poles, 
or other local advantages resulting from its status 
as an existing common carrier in the community, 
the telephone company is in a position to preclude 
or to substantially delay an unaffiliated CATV sys- 
tem from commencing service and to thereby elimi- 
nate competition. Furthermore, construction by a 
telephone company for an affiliated CATV opera- 
tor calls for careful scrutiny on the part of the Com- 
mission in order to insure against wasteful duplica- 
tion or unnecessary construction. Where such an 
affiliation exists, therefore, it is doubtful that any 
sufficient equitable basis exists for according per- 
manent relief to the carrier, and we will be inclined 
to deny such relief absent a showing of specially 


1613 F.C.C.2d 448, 13 P&F Radio Reg.2d 667 (1968). In affirm- 
ing that decision, this Court stated with respect to the common car- 
riers: “They cannot have the economic benefits of such carriage as 
they perform and be free of the necessarily pervasive jurisdiction of 
the Commission.” General Telephone Company of California v. FCC, 
134 U.S. App.D.C. 116, 127, 413 F.2d 390, 401, cert. denied, 396 
U.S. 888 (1969). 
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meritorious circumstances requiring a contrary con- 
clusion in the public interest.””!7 


Since the General Telephone of California decision in 
June 1968 raised a presumption that a 214 certificate for 
“lease-back” services would be denied where the telephone 
common carrier was affiliated with the CATV operator, 
General was placed on notice at that time that the same re- 
sult was possible, if not likely, where the affiliated CATV 
operator leased pole space instead of cable. An even earlier 
Commission order in that same proceeding (Docket 17333) 
expressly placed General and the others on notice that the 
Commission would enforce violations of Section 214 by 
cease and desist orders “tailored to the particular factual 
situation.” California Water and Telephone Co., 7 F.C.C.2d 
575, 576 (1967). 


It is important in judging the credibility of General’s 
avowal of surprise to note its complete disregard of subse- 
quent Commission harbingers of the result reached here. In 
the April 1969 Notice of Inquiry and Notice of Proposed 
Rulemaking initiating Docket 18509, the foremost question 
was whether telephone companies should be permitted to 
furnish CATV services either directly or indirectly through 
owned or controlled affiliates. (34 Fed. Reg. 6290, released 
April 4, 1969.) At approximately the same time the Com- 
mission released an order in the TeleCable case, 17 F.C.C.2d 
517 (released May 5, 1969), directing a hearing on ques- 
tions similar to those here including the application of Sec- 
tion 214 to GTEC’s construction of a CATV system using 
poles owned by another General operating subsidiary. 
GTEC nevertheless continued to construct in Manatee 
County. And it continued to construct despite Manatee 
Cable’s complaints to the Commission in April and June 
1969 and despite an explicit warming from the Commission. 
On July 7, 1969, the Commission wrote General specifically 
directing its attention to the interim stay orders issued in 


17[d., 13 F.C.C.2d at 462-463, 13 P&F Radio Reg.2d at 683. 
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the TeleCable proceeding and warning that any construc- 
tion “will be at the risk of later Commission action . . .” 
(Tr. 397-406). Yet GTEC continued construction in Mana- 
tee County for another 37 days and in the City of Braden- 
ton for another 87 days. Three-quarters of GTEC’s con- 
struction in the county was subsequent to April 1969. (JA 
1032-1033; Tr. 913, 1033-34; FCC Ex. 147; FCC Ex. 139, 
p. 76; Tr. 1161.) . 


In summary, since GTEC was formed for the purpose of 
avoiding the problems which might be presented if its 
CATV operations were to be conducted by its local tele- 
phone companies, General cannot be heard to complain 
that it is unlawful to require GTEC to divest itself of 
CATV facilities which were purchased after General was on 
notice that Section 214 applied to telephone company ac- 
quisition of CATV systems. Nor should General be heard 
to complain that, when it engaged in anticompetitive prac- 
tices, it could not have known that it would be deprived of 
the fruits of those practices; first, it knew of the broaden- 
ing interpretation of Section 214; second, the result would 
have been justified even if General did not know by exactly 
what means the Commission would vindicate the public in- 
terest in preventing conduct clearly contrary to the pur- 
poses of the Communications Act. 


D. The Order That GTEC Divest That Part of Its 
System Which it Built was Reasonable. 


General argues throughout that the “punishment” did not 
fit the ‘‘crime.” In its view, it was unlawful for the Com- 
mission to have ordered GTEC to terminate its operations 
in the unincorporated parts of Manatee County rather than 
granting the four year grace period permitted by the Final 
Report and Order in Docket 18509.18 


Section 214 Certificates, 21 F.C.C.2d 307, 18 P&F Radio Reg. 
2d 1549, recon. denied, 22 F.C.C.2d 746, 18 P&F Radio Reg.2d 
1798 (1970), appeals pending, Sth Cir. No. 29,246. 
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The appellants misapprehend the basic nature of the pro- 
ceeding in Docket 18509 and the distinction between it and 
the adjudicatory proceedings on review here. Docket 18509 
was a rulemaking proceeding instituted by a Notice of In- 
quiry and a Notice of Proposed Rule Making.'® Its purpose 
was to determine if the telephone companies were using 
monopolistic or anticompetitive tactics in their policies 
towards the newly-emergent CATV industry and, if so, to 
devise rules of general applicability to prevent the abuses 
in the future. The Commission never purported to use 
Docket 18509 to adjudicate individual cases of abuse.?° 


Here, in contrast, after a lengthy evidentiary hearing, the 
Commission has found that the abuses which it believed 
possible in Docket 18509, given the fact of affiliation and 
the past efforts and attitudes of General and the other tele- 
phone companies, did in fact exist in Manatee County, 
Florida. Having so found, the Commission was justified, if 
not compelled, to take action, pursuant to Section 312(b) 
of the Communications Act, 47 U.S.C. § 312(b), beyond 
the action taken where the abuses were only potential. 


General’s additional complaint that the Commission 
should have held another separate hearing in order to con- 
sider GTEC’s previously-tendered “214” application is not 
sound. Since a full evidentiary hearing had disclosed suffi- 
cient anticompetitive conduct to prevent the issuance of 
“214” certification even on a temporary basis, it would 


1934 Fed. Reg. 6290, released April 4, 1969, See Section 214 
Certificates for CATV, 18 F.C.C.2d 615, 619, 16 P&F Radio Reg.2d 
869, 874 (1969). 


In adopting the rules in Docket No. 18509, the Commission spe- 
cifically contemplated that, while affiliated CATV systems using pole 
attachments would have four years to disentangle themselves from 
the affiliated operating company, different action wuld be taken in 
individual proceedings where warranted in the public interest. Sec- 
tion 214 Certificates, 22 F.C.C.2d 746, 18 P&F Radio Reg.2d 1798 
(1970) (note to] 9 not reprinted in 22 F.C.C.2d 746, added by er- 
ratum, Mimeo No. 48189 released April 30, 1970). 
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have been futile for the Commission to have ordered an ad- 
ditional hearing on that question. 


The Commission’s remedy was eminently reasonable. In 
fact, a more severe order would have been justified by Gen- 
eral’s misconduct. The Commission permitted GTEC to re- 
tain its existing operation in the city of Bradenton for at 
least four years.24_ GTEC was also permitted to add drops 
to already-energized cable in Bradenton. And the Commis- 
sion specifically envisioned the submission of a petition by 
GTEC to permit it to expand its existing system through- 
out the as-yet uncabled eastern part of Bradenton. The 
Commission stated that such permission would be granted 
if GTEC could demonstrate good cause.22 (JA 866.) Since 
the Bradenton portion of the system was purchased by 
GTEC as part of the implementation of General’s avowed 
corporate purpose of illegally monopolizing the CATV in- 
dustry, the Commission would have been fully justified in 
requiring General to divest itself of that portion of the sys- 
tem immediately, without giving it the four year grace pe- 
tiod permitted by Docket 18509. The Commission would, 
of course, have been fully justified also in denying GTEC 
an opportunity to demonstrate good cause for expanding 
its system. 


21The Commission orders permitted GTEC to retain ownership 
and operation of its system in Bradenton for as long as permitted by 
the new rules promulgated by Docket 18509. (JA 866.) Since the 
only immediate divestiture ordered involved the system outside of 
Bradenton and since all of the CATV expansion into the unincor- 
porated parts of the County by Bradenton Cablevision was approved 
by and paid for by GT&E and later GTEC, the Commission orders on 
review here only affect cable facilities constructed by General and not 
those facilities which were installed by the previous owner. (JA 852- 
853, 866, 672-673, 273-278, 263, 521, 522.) 


*General has not yet submitted such a petition. 
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The Commission’s Order in the unincorporated parts of 
Manatee County is not a forfeiture. Although in light of 
the record evidence the Commission might have been jus- 
tified in requiring GTEC to forfeit its ill-gotten gains, 
instead it gave General a reasonable period of time to make 
an orderly and probably profitable disposition of its exist- 
ing system. There is nothing in the Commission’s Order 
that would prevent GTEC from selling its system to the 
highest bidder at a handsome profit (see, e.g., JA 178.) 
Indeed, as is obvious from exhibits to an interlocutory 
pleading filed in this Court, this is GTEC’s exact intention; 
it has been energetically negotiating for a sale since at least 
May | of this year.?> In any event, even if a buyer could 
not be found, GTEC cannot possibly lose money on its 
venture in Manatee County since Manatee Cable has 
offered to purchase GTEC’s existing facilities at cost.2* 


Accordingly, the Commission’s orders are punitive only 
in the sense that GTEC might be deprived of some of its 
expected profit, a profit that by its own statements will not 
be realized for a number of years. Since the systems must, 
in any event, be sold or otherwise disposed of within four 
years, it is probable that GTEC is not even being deprived 
of future profits, except to the extent that it might not 
realize as large a profit as it might otherwise. 


Il. THE COMMISSION PROPERLY HELD THAT GENERAL 
VIOLATED SECTION 202 OF THE ACT. 


General’s brief wholly ignores the fact that the Commis- 
sion held that GTF violated Section 202 of the Communi- 
cations Act, 47 U.S.C. § 202. That provision makes it un- 
lawful for any common carrier to “make or give any undue 


73See Motion for Stay and Injunction Pending Appeal and Request 
for Expedited Consideration, Exhibits 5 and 6, filed May 12, 1970. 
(JA 188-191.) 


*See Manatee Cable’s Reply to Proposed Findings, filed in the 
proceeding below, February 16, 1970. (JA 688.) 
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or unreasonable preference or advantage to any particular 
person . . . or to subject any particular person . . . to any 
undue or unreasonable prejudice or disadvantage.” 47 
U.S.C. § 202(a). 


The record is replete with instances of preferential treat- 
ment in violation of Section 202, both in the substance of 
GTF’s pole attachment policy and in its application and 
administration. Despite General’s contrary allegations, the 
incidents of favoritism in the administration of GTF’s pole 
attachment policy during the period that GTEC was con- 
structing in the county were not illusory or only peripheral. 
For example, GTEC was permitted to attach to a significant 
number of Florida Power & Light Company poles and to 
GTF poles prior to completion of the rearrangement of the 
facilities (““make-ready”). Manatee Cable was denied the 
same privilege. The placing of attachments prior to “‘make- 
ready”, which enabled GTEC to construct its system sig- 
nificantly faster, was done with GTF’s acquiescence. Gen- 
eral’s allegation that the violations of the pole attachment 
agreements resulting from attachment prior to “‘make-ready” 
occurred “without the concurrence, consent or knowledge 
of GIF” is not supported by a reading of the whole rec- 
ord. The correctness of a statement by a GTF witness to 
that effect was belied by the fact that he had actual as well 
as constructive notice of the GTEC violations and did not 
report them to his supervisor, by the fact that GTF never 
advised GTEC that it must correct the violations, and by 
the fact that GIF did not take any steps to complete the 
“make-ready”’ until long after the attachments had been 
made. (JA 164-165, 860, 417, 418, 433-435, 299-303; 
contrast the reaction of Florida Power, as shown by JA 
668-669, 628 and FCC Ex. 143, pp. 64-65.)?5 


25GTF’s attempted defense that Manatee Cable was itself in vio- 
lation of its pole attachment agreement with Florida Power & Light 
Company fails in view of the fact that none of Manatee Cable’s very 
few violations resulted from attachments prior to “make-ready.” Of . 
Manatee Cable’s five “violations”, one involved an obvious oversight 
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General’s other attempts to explain GTF’s favored treat- 
ment of GTEC are similarly not supported by the record. 
For example, the June 1967 pole attachment agreement be- 
tween Bradenton Cablevision and GTF prohibits its assign- 
ment “‘without the prior written consent of the telephone 
company.” The closing memorandum regarding GT&E’s 
purchase of Bradenton Cablevision in January 1969 recited 
that all such assignments had been delivered. Nevertheless, 
GTEC never bothered to request GTF’s approval of an as- 
signment of the 1967 agreement until after litigation had 
commenced and long after it had attached to a large num- 
ber of GTF poles.2° (JA 633, 557-559, 270-272.) 


GTF cannot deny that it knowingly refused attachment 
rights to Manatee Cable in an area of Manatee County 
where GTEC was constructing, despite the fact that GIF 
had been contacted by Manatee Cable before GTEC pur- 
chased Bradenton Cable and had sought attachment rights 
in the same area. When Richard Leghorn purchased Mana- 
tee Cable in May 1969, he renewed Manatee Cable’s request 


for attachments throughout the unincorporated parts of the 
county. Two weeks later, he requested attachments in a 
limited area of the county outside of the area in which 
GTEC was then constructing.?” GTF ignored the requests 
for a more limited area and after a delay of almost six 


in precise measurement (the cable was only 37-1/2 inches below a 
power secondary of Florida Power instead of the required 40 inches) 
and the others were caused by the abrupt issuance of the Commis- 

sion’s conditional stay which halted construction work. (JA 453-455.) 


©In contrast, prior to the closing GTEC did seek and obtain ap- 
proval from Florida Power for the assignment of an existing pole at- 
tachment agreement between Florida Power and Bradenton Cable- 
vision. (Tr. 100.) 


"Neither Bradenton Cablevision nor GTEC has ever had a written 
pole attachment agreement with GTF for the unincorporated parts 
of the county. GTF’s ex post facto legal memorandum written after 
litigation was commenced stated that the 1967 agreement for “Bra- 
denton and vicinity” was limited to “contiguous populated areas.” 
(JA 530.) 
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weeks denied the broader request. (JA 855-856, 574-575, 
583, 629, 630-648; Tr 605-606.) In view of these undis- 

puted events, there can be no doubt that GTF violated 
Section 202. This violation alone, without regard to 

whether or not General violated Section 214, required the 
Commission’s decision. 


Ill. THE INJURY TO MANATEE CABLE FROM GEN- 
ERAL’S ANTICOMPETITIVE ACTIVITIES, WHILE 
SUBSTANTIAL’ IS IRRELEVANT. 


General contends in Argument I.B. of its brief that, what- 
ever injury Manatee Cable suffered, such injury was caused 
by Florida Power’s initial refusal to grant attachments or 
by something other than GTF’s refusal to grant attach- 
ments. This contention must fail for either of two reasons. 


First, the extent of Manatee Cable’s injury is irrelevant. 


The paramount concern is the injury to the public occa- 
sioned by General’s deliberate flaunting of statutory provi- 


sions and Commission regulations and its discriminatory 
denial of attachment rights to Manatee Cable while willingly 
granting them to its own affiliate. 


Second, the record contains substantial evidence to sup- 
port the Commission’s finding that Manatee Cable was, in 
fact, injured by General’s activities.(JA 165-166, 169-170, 
174-175.) Manatee Cable desired and needed GTF poles. 
It was much more preferable for Manatee Cable to attach 
its CATV cable to utility poles rather than to install it un- 
derground. A pole attachment system is less costly and 
may be installed faster. Both of these factors take on 
added significance where, as here, the CATV operator is en- 
gaged in a construction race with a competitor. (JA 347- 
351, 675, 577.) 


Although in 1965 Manatee Cable might have been able 
to place almost all of its then-intended system on Florida 
Power & Light Company poles, by the time period relevant 
here 25 percent of the poles in the county were owned by” 
GTF (the “Joint-Use” Agreement between Florida Power 
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and GTF looks toward an eventual 50-50 equalization). 
Between 10 and 20 percent of the areas in the county con- 
tained only GTF poles. In another 10 percent of the 
county, there were Florida Power poles on one side and 
GTF poles on the other side of the street. Thus, there is 
no doubt that the denial of access to GIF poles injured 
Manatee Cable. (JA 161, note 10; JA 167-170, 351, 387- 
388, 298, 304.)?8 


In apparent recognition of this fact, on Manatee Avenue 
at a point which leads to areas that had issued franchises to 
Manatee Cable but not to GTEC, GTEC placed cable, which 
was not connected to its existing system, on Florida Power 
poles. Yet GTF poles were readily available on the other 
side of the street. GTEC took this action before Manatee 
Cable was offered an attachment by GTF but just after 
Manatee Cable had finally obtained a pole attachment agree- 
ment from Florida Power and was for the first time in a 
positicn to attach cable to at least some utility poles. (JA 
165-166, 354-356, 359-360; see JA 418-420.)?9 


Not only was access to GTF poles important to Manatee 
Cable, it was important to GTEC. Without such access, it 
is doubtful that GTEC would have expanded into the 
county in the fall of 1968. In August and September 1968, 
prior to GT&E’s offer to purchase Bradenton Cablevision, 
both Manatee Cable and Bradenton Cablevision were con- 


*The design with which Manatee Cable commenced underground 
construction in early 1968 (several months before Bradenton Cable- 
vision expanded into the county under GT&E’s financing) contem- 
plated the use of GIF poles if a pole attachment agreement could be 
obtained. (JA 342.) 


Despite the fact that it recognized that overbuilding is not a 
normal practice, GTEC has strung aerial cable in at least one area 
where Manatee Cable had previously installed underground cable and 
currently proposes to overbuild other sections of Manatee Cable’s 
plant. (JA 165-166, 580, 614.) 
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structing underground without much success.2° Florida 
Power had told both Manatee Cable and Bradenton Cable- 
vision that neither could get attachment rights unless they 
reached an accommodation of their interests. Manatee 
Cable and Bradenton Cablevision then initiated talks but 
these were abruptly broken off when Booth of Bradenton 
Cablevision informed Manatee Cable that General had pur- 
chased his system. Shortly thereafter, Bradenton Cablevi- 
sion, now controlled and financed by GTEC, strung cable 
using only GTF poles and some of its own poles from its 
headend almost directly south in the opposite direction 
from the City of Bradenton to Bayshore Gardens, one of 
the most attractive areas in the county located almost at 
its southern tip.*!_ This construction by GTEC in late 1968 
was not dependent upon the use of Florida Power poles. 
Thus, it was the availability of GTF’s poles to GTEC which 
placed Manatee Cable at a serious initial disadvantage. The 
injury to Manatee Cable resulted, not merely from the fact 
that Manatee Cable was denied such attachment rights, but 
from a combination of the fact of that refusal with the fact 
that GTF poles were made available to GTEC. (JA 164, 
note 17; JA 164-165, 625-627, 678-679, 572, 438.) 


Florida Power attempted to mitigate the injury caused 
by its past discriminatory favoring of GTEC by finally giv- 
ing Manatee Cable pole attachment rights®2 in a limited 


*General’s contrary statement that Manatee Cable did not con- 
struct between June 1968 and May 1969 when Richard Leghorn as- 
sumed control is wrong. (Compare JA 595 with JA 578; see JA 572.) 


3!It was only after complaints from local residents about the in- 
stallation of Bradenton Cablevision’s own poles brought pressure upon 
Florida Power that that company verbally authorized GTEC to re- 
place GTF poles with some Florida Power poles in a very limited 
area. (JA 626-627.) 


Because of necessary delays in the completion of required 
“make-ready” on the Florida Power poles and because, unlike GTEC, 
Manatee Cable was forbidden to attach prior to the completion of 
“make-ready”, by the time that Manatee Cable was forced to halt its 
construction it had only been able to attach to 40 Florida Power 
poles and no General Telephone poles. (JA 581.) 
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area of the county and by refusing to permit GTEC to at- 
tach to any additional poles beyond the 1241 to which it 
had already attached by the end of July 1969 until Mana- 
tee Cable had been able to attach its facilities to an equal 
number of poles. That policy change by Florida Power 
stands as a clear admission by an antagonist that Manatee 
Cable’s claim of discriminatory and injurious treatment by 
the utility companies was real, substantial and legally sus- 
tainable. (JA 168-169, 382-384.) 


IV. THE STATUTORY REQUIREMENT ON BURDEN 
OF PROOF WAS SATISFIED. 


In Argument II.A. of its brief General contends that the 
Commission’s allocation to the General companies of the 
burden of proof on certain fact-finding issues in the pro- 
ceeding below violated Section 312(d) of the Communica- 
tions Act, 47 U.S.C. § 312(d). 


The Commission has explained in detail (JA 176-177) 
why the allocation of evidentiary burdens in the pro- - 
ceeding was proper and did not prejudice General. General 
has made the same contention involving virtually identical 
facts in the TeleCable case, GT&E Communications Inc. v. 
FCC, supra note 3, pending before this Court. 


As shown in the Commission’s hearing order, the hearing 
was not only a cease and desist proceeding conducted pur- 
suant to Section 312 of the Act but also was an investiga- 
tion pursuant to, and required by, Sections 208, 218 and 
403 of the Act. (JA 57.) Since the Commission specifically 
found that the “due and timely execution” of its statutory 
responsibilities “imperatively and unavoidably” required ex- - 
pedition (JA 56), it was proper for the Commission to com- 
bine its investigation of the General companies pursuant 
combine its investigation of the General companies pursuant 
to Manatee Cable’s complaint with its proceeding to deter- 
mine whether or not any illicit activity should be halted. 
(See Sections 4(i) and 44) of the Communications Act, 47 
US.C. 8 4(i), 4G). 
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In any event, the burden of proof was placed upon 
GTEC only for those factual issues which were “uniquely 
within . . . [its] knowledge.”3> (JA 176.) On these is- 
sues, most of the evidence supporting the ultimate de- 
termination was introduced by the Commission Staff (the 
Common Carrier Bureau and the Cable Television Bureau) 
and by Manatee Cable. In fact, the first evidence received 
at the hearing consisted of some 145 exhibits introduced 
by the Commission Staff. Those exhibits consisted of ma- 
terials obtained from General through prehearing discovery 
including extensive depositions of personnel from General 
and Manatee Cable. (General did not at any time contend 
that the prehearing discovery proceedings unlawfully shifted 
the Commission’s burden of proof.) 


The burden of proof on the ultimate issues (whether 
Section 214 applied to GTEC’s activities, whether General 
had engaged in anticompetitive and monopolistic conduct 
and whether the Commission should issue a cease and de- 


sist order or take some other action)** was nor placed on 


33 General attempts to support its contention that the Commission’s 
allocation of the burden of proof constituted “patent absurdity” by 
referring to one of the Commission’s stated reasons for assigning the 
burden of proof on some of the factual issues to General, i.e., that 
the information sought was “uniquely” within General’s knowledge. 
General then points to the fact that the burden of proof on Issue (a) 
(3) - the policies and practices of GTF and of the Florida Power and 
Light Company with regard to CATV pole attachments - was placed 
upon it. General neglects to mention, however, that the Commission 
placed the burden of proof on that issue on both General and Florida 
Power at a time when Florida Power was a named party to the pro- 
ceeding. It is clear that the Commission expected General to bear the 
burden of proof only on the facts within its knowledge. When Florida 
Power subsequently successfully petitioned to be dismissed as a party, 
General did not oppose and did not raise any contention that Florida 
Power’s dismissal would prejudice General’s burden under Issue (a)(3) 
Furthermore, as General concedes, the Commission resolved Issue (a) 
(3) in General’s favor. (JA 175-176.) 


*Issues (b), (c), (d) and (e). Issue (d) was added to the original 
issues by the Commission’s Review Board. Manatee Cablevision, Inc. 
20 F.C.C.2d 524, 531, 17 P&F Radio Reg.2d 934, 942 (1969). 
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General.*5 Thus, the ultimate burden of proof or the risk 
of non-persuasion was assumed by the Commission’s Staff 
and Manatee Cable, not General. See Midwest Television, 

Inc., v. FCC D.C. Cir. No. 22,077, decided February 4, 

1970, slip op. The lack of prejudice is shown by the fact 
that no issue was resolved against General because of any 

failure on its part to meet its burden of proof. 


General makes one contention not now before the Court 
in the TeleCable case. In support of its contention that 
there was a misallocation of the burden of proof, it argues 
that no issue had been designated as to whether or not 
GTF’s conduct conflicted with Section 202 of the Act. 
That argument will not withstand scrutiny. Although the 
Commission’s hearing order did not refer specifically to 
Section 202, General cannot contend that it was not 
expressly placed on notice that, if GIF had engaged in the 
type of conduct proscribed by Section 202, a cease and de- 
sist order might issue. Issue (c) was to determine whether 
the actions of the General companies, including GTF, were 
“anticompetitive and monopolistic in nature, in contraven- 
tion of the Communications Act or otherwise contrary to 
the public interest . . . .” (JA 52.) This language clearly en- 
compases the unlawful discriminations prohibited by Section 
passes the unlawful discriminations prohibited by Section 
202(a). Furthermore, as a common carrier regulated by the 
Commission, as a participant in previous Commission pro- 
ceedings involving possible violations of Section 202, and 
as a conglomerate fully conversant with the fact that it is 
contrary to the public interest for corporations to engage 
in anticompetitive conduct, General cannot be heard to 
claim surprise. a 

While the hearing order required only Manatee Cable to bear the 
burden of proof in connection with the then-existing ultimate issues, 
the Commission proceeded in its deliberations upon the assumption 
that the Commission’s Staff, together with Manatee Cable, had the 


burden of proof on all of the ultimate issues and then found that that 
burden had been met. (JA 176-177.) 


%See, e.g., The General Telephone System, 6 F.C.C.2d 434 (1967), 
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V. THE ALLEGED MISCONDUCT OF MANATEE CABLE, 
EVEN IF PROVED, COULD NOT PROPERLY AFFECT THE 
COMMISSION’S DETERMINATION TO ISSUE A CEASE 
AND DESIST ORDER AGAINST GENERAL. 


General’s Argument I.C., challenging certain conduct of 
Manatee Cable, is irrelevant to the legality vel non of the 
orders against General. General has offered no acceptable 
reason for reversing the orders against it on the basis of the 
later Commission order regarding Manatee Cable, even as- 
suming arguendo that the latter order should be set aside. 
General does not show how its illegal conduct could have 
been caused, excused or justified in any manner by Mana- 
tee Cable’s alleged misconduct. 


There is nothing more than rhetorical flourish to Gene- 
ral’s argument that Manatee Cable is “rewarded” by the 
elimination of GTEC from Manatee County and by its own 
(Manatee Cable’s) “subterfuge” in undertaking the limited 
cable construction challenged by GTEC. If Manatee Cable 
should gain from GTEC’s divestiture (not forfeiture) of its 
svstem in the unincorporated portions of the countv th*- 
would result not from Manatee Cable’s alleged misconduct, 
but rather from GTEC’s misconduct. Any advantage Mana- 
tee Cable may have gained through the charged “sub- 
terfuge” is an advantage which the Commission may remove 
from Manatee Cable without disturbing its decision against 
General;?” in any event, Manatee Cable’s potential gain in 
subscribers allegedly obtained by the “subterfuge” is a gain 
to which General cannot possibly be entitled in view of the 
Commission’s determinations with respect to those com- 
panies. 

To the extent, if any, that the consequences of General’s 
anticompetitive and non-certificated operations in violation 
of Sections 202 and 214 of the Act might be greater than 


3 Aside from any injunctive relief which may be available to the 
Commission, the agency has the power to exact a fine of $500 for 
each and every day during which a person wilfully and knowingly 
violates a regulation, restriction or condition imposed by the Com- 
mission. Communications Act, § 502, 47 U.S.C. § 502. 
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the action which could be taken against Manatee Cable, 
should the latter be ultimately adjudged in violation of its 
stay undertaking, this would result from a fair application 
of the provisions of the Communications Act. Nor would 
the result itself be unreasonable, taking at face value the 
charges against Manatee Cable, because the misconduct 
knowingly and intentionally engaged in by the monopolis- 
tic General companies is a far more serious threat to the 
public interest in maintaining open competition in Manatee 
County. General’s assertion to the contrary underscores a 
further weakness of its position. 


General implies that the wrongful injuries to the private 
parties should be weighed as a matter of private equities. 
This basic fallacy inheres in most of its argument. General 
fails to recognize that the Commission has acted to vindi- 
cate the public interest, not private interests, and the pub- 
lic interest is served by its action against General, whatever 
the agency may be called upon to do with respect to the 
conduct of Manatee Cable. 


As the Commission stated at paragraph 69 of its May 1, 
1970 opinion: 

“We have found that the General System companies 
acquired, constructed, and operated CATV channel 
distribution facilities without first obtaining a cer- 
tificate of public convenience and necessity as re- 
quired by Section 214 of the Communications Act, 
and that they have engaged in anticompetitive con- 
duct. The cease and desist order which we are 
herein issuing against the said companies is one that 
is required in the public interest by reason of the 
illegal conduct shown and not because of any pri- 
vate injury to Manatee Cablevision.” (JA 177.) 
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VI. THE COMMISSION DID NOT ABUSE ITS BROAD 
DISCRETION IN DECIDING NOT TO PROCEED 
FURTHER AGAINST MANATEE CABLE. 


The foregoing discussion in part V of this brief assumed 
arguendo—for the purpose of showing its irrelevancy to 
Case No. 24,222—that the Commission’s order on review 
in Case No. 24,325, concerning Manatee Cable’s activities 
in three trailer parks and one apartment building, is to be 
set aside and that case remanded. However, as hereinafter 
explained, no such remand is warranted. 


A. The Commission Has Extraordinarily Broad 
Discretion in Acting Pursuant to Its Prosecu- 
torial Function. 


Preliminarily, it is to be observed that the Commission 
has broad discretion in interpreting its own rules and re- 
strictions placed upon parties appearing before it. That 
discretion is especially great—and, concomitantly, the 
scope of judicial review for abuse of discretion is “sharply 
circumscribed”—when the Commission acts in deciding 
whether to prosecute on the basis of its investigation of al- 
legations that a party has violated such a restriction.*® 


The justification for recognizing this extraordinarily 
broad discretion in the Commission is amply demonstrated 
by this case. Not only are the facts and particularly the 
inferences therefrom in dispute, but, also, the restriction 
said to have been breached by Manatee Cable is predicated 


38See Medical Committee for Human Rights v. SEC, D.C. Cir. No. 
23,105, decided July 8, 1970, slip op., p. 28. Although the Com- 
mission’s findings upon investigation are entitled to particular defer- 
ence because they partake of the nature of the prosecutorial function, 
which has traditionally been considered immune to judicial review, 
the Court will undertake “[l]imited and partial review to examine the 
legal framework within which administrative discretion must be exer- 
cised.” Id, at 24-29. Cf. Retail Store Employees Union Local 954 
v. Rothman, 112 U.S.App.D.C. 2, 298 F.2d 330 (1962). 
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upon a Commission rule*? which has not yet been inter- 
preted with respect to the question raised by the alleged 
infraction. 


Manatee Cable was accused of violating its agreement 
with the Commission not to construct CATV distribution 
facilities. In its June 10, 1970, order, the Commission de- 
cided that Manatee Cable’s construction in the apartment 
house was clearly a master antenna (MATV) system, ra- 
ther than CATV, and that “[t]he issue is a close one” con- 
cerning the trailer parks. (JA 185.) 


The Court is nevertheless asked by General to adjudge 
“clearly erroneous’ the Commission’s ultimate finding 
that Manatee Cable had acted in “good faith” in undertak- 
ing the construction in question. It asks this despite the 
fact that the Commission itself saw no problem in the 
apartment house system and was unprepared even after-the- 
fact to define the trailer park construction as CATV. In 


(a) Community antenna television system. The term ‘commu- 


nity antenna television system’ (‘CATV system’) means any facility 
which, in whole or in part, receives directly or indirectly over the air 
and amplifies or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and distributes such sig- 
nals by wire or cable to subscribing members of the public who pay 
for such service, but such term shall not include (1) any such facility 
which serves fewer than 50 subscribers, or (2) any such facility which 
serves only the residents of one or more apartment dwellings under 
common ownership, control, or management, and commercial estab- 
lishments located on the premises of such an apartment house.” FCC 
Rules and Regulations, § 74.1101(a), 47 C.F.R. § 74.1101(a). 


“This is not the correct standard to be applied in reviewing ad- 
ministrative agency findings. Even where a hearing record is availa- 
ble, an agency need only support its findings with “substantial evi- 
dence”. Administrative Procedure Act, 5 U.S.C. § 706(2)E). In this 
investigative, non-hearing matter, involving the Commission’s prosecu- 
torial function, it would appear that the limited record, as well as the 
nature of the decision made, would require even greater judicial re- 
straint in reviewing the Commission’s findings. See Administrative 
Procedure Act, 5 U.S.C. § 701(a\(2). 
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reality, in order to reach the conclusion sought by General, 
the Court would have to substitute its judgment of whether 
this was a “close” question for that of the Commission, re- 
garding an interpretation of the Commission’s own rule and 
the meaning of the stay exacted by the Commission from 
Manatee Cable. 


B. Manatee Cable Had Made a “Good Faith” De- 
termination That the Cable Construction In 
Question Would Not Violate Its Agreement 
With the Commission. 


In its order of June 10, the Commission adequately ex- 
plained why it decided that Manatee Cable had acted in 
good faith in interpreting its stay agreement with the Com- 
mission. The record and permissible inferences therefrom 
support this ultimate finding. That a minority of the Com- 
missions might have found otherwise does not affect the 
validity of the result.*! 


Manatee Cable’s position has been that self-contained 
cable television systems built exclusively on private prop- 
erty to serve apartment buildings and trailer parks are mas- 
ter antenna (MATV) rather than community antenna 
(CATV) systems, and, therefore, the apartment house and 
trailer park systems in question here did not come within 
Manatee Cable’s undertaking not to construct CATV sys- 
tems during the pendency of the show-cause proceeding 
against General. 


The major thrust of General’s claim to the contrary is 
two-fold: that USAC, in constructing the systems in ques- 
tion, always intended to interconnect them with Manatee 
Cable’s CATV system; and “[d]istribution facilities built 
for connection to CATV systems are undeniably CATV 
facilities.” General cites no Commission precedent for its 
legal interpretation, and the Commission was impressed by 


41 Of the dissenters, only Commissioner Cox explained his vote 
against the majority’s action in terminating the matter. 
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the argument only to the extent of finding that “[t]here 
is a substantial question whether the above construction is 
CATV construction in violation of the agreement with the 
Commission.” Rather. the Commission emphasized that 
“[t]he issue is a close one, and Manatee has acted in good 
faith. ...” (JA 185.) 


The factual question of Manatee Cable’s ultimate inten- 
tions in building what it considered to be MATV systems 
is made moot by the Commission’s refusal to agree that 
General’s legal proposition is as self-evident as it con- 
tends.*2 Unless the private systems in question must be 
accepted by the Commission as being “undeniably CATV 
facilities”, then Manatee Cable cannot be found to have 
acted in bad faith by following counsel’s advice that it 
could engage in construction which the Commission later 
found to present a close question of an infraction. 


Moreover, as the Commission opinion indicated, the 
trailer park owners, not USAC or Manatee Cable (whatever 
the latter’s hopes may have been), are the intended bene- 
ficiaries of the contract clause providing for interconnec- 


*General’s advocacy of a draconian enforcement of such an ex- 
pansive definition of CATV construction is startling in the light of 
its own conduct recently brought to the attention of the Court by 
Manatee Cable in a Motion for Injunction or Alternative Relief, filed 
August 7, 1970. Despite successive stay and cease-and-desist orders 
prohibiting CATV construction by GTEC, that company has not felt 
constrained from constructing similar self-contained antenna-cable sys- 
tems to serve condominium-owned and rental apartment buildings in 
Manatee County, with the purpose of interconnecting the private sys- 
tems with its CATV system if and when GTEC is again permitted to 
construct energized CATV cable in the area. (GTEC’s closest ener- 
gized cable is presently about 10 blocks away.) The affidavits before 
the Court also show that these GTEC systems are built to CATV 
standards and have always been held out to be a temporary substitute 
for the CATV service which is to be provided to individual subscribers 
as soon as CATV service can be made available by GTEC. 
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tion with Manatee Cable’s CATV system in the event it 
becomes available, and thus the park owners individually 
fully control the ultimate use of the cable on their prop- 
erty. (See, e.g., JA 205-207.)% 


General next argues in its brief that the Commission’s 
rule providing an MATV exception to its CATV definition 
should not be read to exclude interconnected (although di- 
rectly adjoining) MATV systems from Commission control 
as CATV. Again, General is asking the Court to substitute 
its interpretation of the rule for that of the agency which 
adopted the rule and which found that, although a close 
question of CATV activity had been shown, Manatee 
Cable’s activities were not such as could be held to have 
been undertaken in bad faith. 


Similarly, the Commission has made it clear that its un- 
derstanding of the restriction imposed upon Manatee Cable 
involved CATV construction, and the agreement should not 
be read literally as applying to “any feeder or distribution 
cable” whether or not it could be considered CATV. (Fur- 
ther and dispositively, General did not raise this contention 
before the Commission.) Such a literal reading would be 
in conflict with the Commission’s prohibition of GTEC 
construction of CATV distribution facilities which prompted 
a corresponding stay of Manatee Cable construction. 


The remainder of General’s argument on this matter con- 
cerns collateral evidence which General claims to be sup- 


“The reformation of USAC’s contract with the El Rancho trailer 
park, after the General companies questioned that trailer park con- 
struction, was for the purpose of showing the original intent of the 
parties that, at the trailer owner’s option, USAC is to continue to 
provide MATV service even if Manatee Cable’s CATV service becomes 
available later. 


“ An affidavit of intervenors’ general manager, presented to the 
Commission, explains why antenna tower construction was delayed, 
and shows that General’s accusation in footnote 43 is specious. (JA 
131-135.) 
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portive of its charge of bad faith by Manatee Cable. The 
simple answer is that the Commission disagreed with the 
inferences of subterfuge drawn by General; instead, it ac- 
cepted Manatee Cable’s explanation for the routine incor- 
poration arrangements made for the separate corporation, 
USAC. The Commission has informed the Court that Man- 
atee Cable explained that USAC was formed as a separate 
corporation in order to avoid public confusion with Mana- 
tee Cable and as a management control device.** 


Moreover, the idea that Manatee Cable was attempting 
to hide its activities is inherently implausible in view of the 
open and public nature of the construction and notices of 
USAC. For example, an unlisted telephone number which 
is publicized on the trucks of the USAC work crews and on 
a posted notice to residents of the trailer parks (JA 108- 
111) is hardly an indication of clandestine activity. Nor 
can it be seriously contended that Manatee Cable thought 
it was concealing its connection with USAC by listing in 
its articles of incorporation the address of the Manatee 
Cable general manager, whose identification with Manatee 
Cable was, of course, well-known to General. (JA 99.) 
Also, the principals of USAC were fully disclosed in 
USAC’s “‘Certificate Designating Place of Business or Dom- 
icile for the Service Within This State. . . ,” filed by USAC 
with the Florida Department of State on February 5, 1970 
(JA 103), long before GTEC complained to the Commis- 
sion about USAC’s construction. And even the USAC in- 
corporation papers disclosed that Manatee Cable’s local at- 
torneys were also acting as attorneys for USAC. (JA 94.)* 


45 Response to “Motion for Filing and Service of Investigative Ma- 
terials and Request for Expedited Consideration,” June 24, 1970. 
(GA 194.) 


“The absence from its June 10 opinion of detailed responses to 
each allegation of General does not indicate either that the Commis- 
sion acted arbitrarily or that its investigation was inadequate, as as- 
serted in footnote 44 and accompanying text of General’s brief. The 
record evidence of the Commission’s investigation is to the contrary, 
as are other staff materials with which the Court declined to supple- 
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General misconceives also the significance of local and 
Washington counsel’s advice in the resolution of the com- 
plaint against Manatee Cable. The Commission’s conclusion 
(JA 185) was not that Manatee Cable had violated the 
CATV restriction but nevertheless should be excused be- 
cause of erroneous legal advice. Rather, in this proceeding 
(unlike the proceedings cited by General), the Commission 
held that the question of violation vel non was a close one 
and that, as shown by Manatee Cable’s consultation with 
and reliance upon counsel’s advice, Manatee Cable had acted 
in good faith. The determination of good faith was critical 
to the Commission’s decision not to take further action 
against Manatee Cable, and the Commission could correctly 
consider advice of counsel as a factor in that determination. 
See Asheboro Broadcasting Co., 20 F.C.C.2d 1, 3, 17 P&F 
Radio Reg.2d 647, 649-50 (1969). 


Contrary to General’s allegation, there is no evidence of 
any material or intentional deviation from advice of coun- 
sel which might vitiate the good faith found by the Com- 
mission.*” 


In sum, the Commission acted reasonably in finding and 
concluding in its June 10 decision that Manatee Cable had 


ment the record by its order of July 24, 1970. The June 10 opinion 
fully explains the Commission’s view of the evidence and, as suggested 
by subpart A above, the decision was made on the basis of a record 
understandably limited by the nature of the decision to be made— 
ie., whether to proceed further against Manatee Cable. General does 
not argue that that decision should have been made on the record of 
an evidentiary hearing. Indeed, the requirement of such a hearing 
would mean that the Commission has no discretion in choosing the 
complaints which it believes merit the use of its limited hearing re- 
sources. 


*7Counsel’s advice that Manatee Cable might “install and operate 
non-interconnected MATV facilities,” as expressed in Manatee Cable’s 
initial letter response to General’s charges, was stated to mean 
“MATV facilities . . . not interconnected with CATV facilities” in 
Manatee Cable’s formal opposition to General’s petition. (Compare 
JA 119 with JA 125.) 
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acted in good faith in the construction of antenna cable 
systems of questionable character. That decision should 
not be disturbed by the Court upon the limited review per- 
mitted by the nature of the case. 


CONCLUSION 


For the reasons stated above, the Court should affirm 
the orders of the Commission in both cases consolidated 
for review. 


Even if the Court were to decide to remand one of the 
two cases, that decision should not affect the result in the 
other case. The anticompetitive conduct of the General 
companies, reviewed in No. 24,222, has no factual or legal 
connection with the allegedly improper conduct of Manatee 
Cable and USAC. 


Intervenors respéctfully ask the Court to decide these ap- 
peals expeditiously, consistently with its scheduling order 


of July 22, 1970. 


Respectfully submitted, 


Harold David Cohen 

J. Laurent Scharff 

W. Theodore Pierson, Jr. 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D.C. 20036 
Attorneys for Manatee 
Cablevision Corporation 
and United States 
Antenna Corporation 


August 14, 1970. 
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REPLY BRIEF FOR APPELLANTS-PETITIONERS 


I. APPELLEES AND INTERVENORS HAVE FAILED TO ES- 
TABLISH ANY REASON WHY THE GENERAL COM- 
PANIES SHOULD HAVE ANTICIPATED APPLICATION 
OF SECTION 214 TO GTEC’S ACTIVITIES. 


K. THE AUTHORITIES CITED IN THE OPPOSING BRIEFS DID 
NOT FORESHADOW APPLICATION OF SECTION 214 TO 
NON-CARRIERS. 


Opposing counsel cite a number of cases and decisions in 


support ef their argument that the Commission’s novel 
and waimmmal application of Section 214 to GTEC’s 
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CATV system should have been foreseen. <A careful 
examination of the cited authorities shows that the General 
companies could not reasonably have anticipated the 
application of Section 214 to a non-carrier-owned system 
and, therefore, should not be held blameworthy for any 
resulting technical violation. 


Manatee Cable says that in Carter Mountain Trans- 
mission Corp. v. FCC, 116 U.S. App. D.C. 93, 321 F.2d 359 
(1963), cert. denied, 375 U.S. 951 (1963), “‘this Court re- 
jected the stilted interpretation of Section 214 which Gen- 
eral now makes.’’ Commission counsel suggests only that 
the General companies’ brief ‘‘ascribes a far narrower pur- 
pose to Section 214 than can withstand scrutiny.’”? Both 
of these propositions fail to take into account the precise 
question the Court was called upon to decide in Carter 
Mountain. The question there was not one of interpreting 
Section 214’s applicability to non-carriers. The Commis- 
sion there was called upon to pass upon a radio application 
under Sections 307 and 309’s public interest, convenience, 


and necessity standard. The Court held that the Com- 
mission could not let the narrower standards under 
Title IL ‘‘interefere with its responsibilities’? wnder 
Title IIT. Id. at 96, 321 F.2d at 362. 


The Commission’s citation (p. 22 n.5) to FPC v. Trans- 
continental Gas Pipe Line Corp., 365 U.S. 1 (1961), is 
similarly unavailing, for there the applicant was avowedly 
a subject carrier seeking a certificate under a statute with 
an entirely different legislative history. 


Commission counsel also cite United States v. South- 
western Cable Co., 392 U.S. 157 (1968), at page 22 of their 
brief. The suggestion there seems to be that the Com- 
mission has Title II jurisdiction over CATV’s. The 
Commission has consistently held that CATV’s are not 


1 The principal cases are cited in the Commission’s brief at pp. 21-24 and 
in Manatee Cable’s brief under point I.C. 
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common carriers,” and appellants’ reading of the South- 
western case is that the Court there upheld the Commis- 
sion’s jurisdiction over CATV because of CATV’s impact 
on the broadcast industry. It does not follow that impact 
on broadcasting would make CATV’s subject to Section 214. 


Both opposing briefs quote from this Court’s decision in 
General Tel. Co. of Calif. v. FCC, 134 U.S. 116, 127, 413 
F.2d 390, 401 (1969), cert. denied, 396 U.S. 888 (1969), the 
statement that common carriers ‘‘cannot have the economic 
benefits of such carriage as they perform and be free of 
the necessarily pervasive jurisdiction of the Commission.’’ 
That case dealt with the furnishing of CATV channel 
service by telephone carriers pursuant to tariffs; this case 
may be said for present purposes to deal with the attach- 
ment of CATV cables to utility poles.* As such, no common 
carriage is performed, since the CATV’s are concededly 
not common carriers and CATV is not subject to common 
carrier-type regulation.* Consequently, whatever the valid- 
ity of the quoted statement in the context of tariffed channel 


service, by its own terms it has no applicability here. 


Both opposing briefs point to past expressions of 
Commission concern over telephone company-afiiliated 
CATV systems. Certainly this concern had become an 
open issue with the Notice of Inquiry and Notice of 
Proposed Rule Making in Docket No. 18509, 34 Fep. Rae. 
6290 (April, 1969). But this concern in no way fore- 
shadowed the possibility of applying Section 214 to non- 


2See General Tel. Co. of Calif. v. FCC, 134 U.S. App. D.C. 116, 119, 
413 F.2d 390, 393 (1969), cert. denied, 396 U.S. 888 (1969), and the other 
cases cited at p. 22 n.23 of appellants’ brief in chief. 


3It will be noted that Manatee Cable’s brief (text following call 14) 
overlooks the distinction between a carrier’s tariffed services provided to 
the public at large and the attachment by special classes of third parties 
of their own lines—be they municipalities attaching fire or police callbox 
cables or CATV operators attaching their own coaxial cables. 


4 See note 2, supra. 
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carriers. The very rules adopted in Docket No. 185095 
distinguish between applications filed by carriers for 
Section 214 authority and the provision of CATV service 
via attached cable. The Commission plainly rests Section 
63.54 on Section 214 of the Act, Section 214 Certificates, 
21 F.C.C.2d 307, 325-26, 18 R.R.2d 1549, 1568-69, 1571 
(1970), recon. denied, 22 F.C.C.2d 746, 18 R.R.2d 1798 
(1970), appeal pending, 5th Cir. No. 29,246, while the 
Commission seems to rest Section 64.601 on its CATV 
powers under Southwestern Cable, supra; id. at 328 n.8, 
18 R.R.2d at 1571 n.8. 


Finally, Manatee Cable asserts in its brief that GTEC 
acquired Bradenton Cablevision ‘‘after General was on 
notice that Section 214 applied to telephone company 
acquisition of CATV systems.’’? Appellants will not pause 
here to demonstrate the inaccuracy of that assertion, in 
light of the foregoing discussion and that at page 5, 
infra. In any event, since GTF, the only telephone carrier 
here involved, did not acquire Bradenton Cablevision, the 


pertinence of this unsupported assertion is obscure. 


B. GTEC WAS NOT SEPARATELY INCORPORATED TO AVOID 

COMMISSION REGULATION. 

In an effort to lend support to the Commission’s deter- 
mination to attribute GTF’s status to GTEC, Manatee 
Cable argues at length that GTEC was created ‘‘for the 
precise purpose of avoiding affiliated interest problems 
such as those presented by section 214’? (Manatee Cable 
Brief, point I.A., B.). There is no merit whatsoever in 
Manatee Cable’s contention. 


Significantly, neither the Commission in its decision nor 
the Government in its brief makes any similar argument. 
Manatee Cable cannot now have this Court exercise the 
initial fact finding function. SEC v. Chenery Corp., 318 
US. 80 (1943). 


547 C.F.R. §$§ 63.54-.57, 64.601-.602, printed at pp. A-5 to A-11 of the Gen- 
eral companies’ main brief. 
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In any event, there is no support in the record for a 
finding that Section 214 or any other federal regulatory 
problems had anything to do with GTEC’s incorporation 
or operation. GTEC was incorporated in April of 1965 to 
operate CATV systems both within and without the 
operating territories of the General System (FCC Staff 
Ex. 15). A desire to avoid Commission jurisdiction was 
not among the reasons for GTEC’s formation (FCC Staff 
Exs. 10, 11; App. 465). 


The so-called ‘‘affiliated interest’? problem on which 
Manatee Cable dwells is nothing sinister. It revolves 
around nothing more mysterious than the classical problem 
of regulated utilities in separating regulated expenses and 
revenues from unregulated expenses and revenues. Rate 
of return is another area in which the ‘‘affiliated interest’? 
problem occurs. (FCC Staff Ex. 11; App. 465.) 


The creation of a separate CATV subsidiary was in no 
way antithetical to federal regulation. That the decision 
to create GTEC was made before even the issuance of 
the Notice of Proposed Rule Making in Docket No. 14895, 
1 F.C.C.2d 453 (April 23, 1965), establishes the absence 
of an improper motive. Moreover, the Commission itself 
in a similar case involving regulated and non-regulated 
activities of carriers has proposed to require such a 
separation. See Notice of Proposed Rule Making in Docket 
No. 16979, 35 Fep. Rec. 5822, 5826, 18 R.R.2d 1713, 1725-28 
(1970). 


In a somewhat related argument aimed at lending 
substance to the Commission’s novel and unwarranted 
disregard of separate corporate entities, Manatee Cable 
dwells at length upon what it would have the Court believe 


€6The Government’s assertion (Br. pp. 10-11) that GTEC’s separate cor- 
porate identity did not insulate it from ‘‘Commission jurisdiction’’ is inap- 
posite. GTEC has not sought to escape regulation by the Commission on the 
same basis as any other CATV operator. Similarly, GTF has not contested 
here the Commission’s jurisdiction to regulate its subject common carrier 
activities. 


6 


was a plan by the General System to monopolize broad- 
band communications. The argument does not warrant or 
require extended treatment. 


The short answer—which is dispositive—is that the 
Commission made no similar findings in its decision, nor 
was there any finding of any violation of the antitrust laws 
on the part of the General companies. SEC v. Chenery 
Corp., 318 U.S. 80 (1943). 


Tl. THE PUNITIVE ELEMENT OF THE COMMISSION’S 
CEASE AND DESIST ORDER REMAINS UNJUSTIFIED. 


A. SECTION 202 DOES NOT SUPPORT THE PUNITIVE CEASE 
AND DESIST ORDER. 


Commission counsel’s and Manatee Cable’s reliance” on 
Section 202 of the Communications Act as support for the 
Commission’s punitive order is misplaced. The Commis- 
sion’s cease and desist order was not calculated to enforce 
Section 202, and, in any event, the Commission did not 


properly determine that the alleged discriminatory pole 
practices * of GIF were cognizable under Section 202. 


1, The Commission Did Not Seek To Enforce Section 202. 


The order below was not intended to and did not in fact 
enforce Section 202, which generally prohibits a common 
carrier from discriminating among customers for its 
communications services. The Commission purported to 
issue its cease and desist order against further operation 
of GTEC’s facilities in the county on authority of Section 
312(b). That section provides that the Commission may 
order any person who ‘‘has violated or failed to observe’? 
any provision of the act ‘‘to cease and desist from such 
action.’” Such a cease and desist order is inherently 
prospective in nature and not punitive. Cf. NLRB v. 


7 Commission Brief, p. 19; Manatee Cable Brief, IT. 


8 The Commission did not resolve legality of GTF’s pole attachment policies 
themselves (Dec. 25; App. 160). 
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Gullett Gin Co., 340 U.S. 361, 362 (1951); Section 9(b), 
Administrative Procedure Act, 5 U.S.C. § 558(c). 


Even assuming for the moment GTF’s pole attachment 
practices to have been discriminatory, such discrimination 
to have injured Manatee Cable, and such discrimination to 
be cognizable under Section 202, the Commission’s enforce- 
ment power under Section 312(b) would have been 
exhausted by an order directing GTF to cease and desist 
from such discriminatory conduct. The order itself, how- 
ever, does not contain a prohibition against future dis- 
crimination by GTF either in the city, where the franchises 
of both parties cover unbuilt areas, or in the county 
(Dec. 171; App. 178). 


Had the purpose and justification for the Commission’s 
order lain in obtaining compliance with Section 202, it 
would simply have ordered a cessation to GTF’s allegedly 
discriminatory practices. Apparently the Commission did 
not consider the alleged discrimination substantial enough 
to warrant issuance of a permanent cease and desist order! 
Instead of ordering a cessation to the alleged discrimina- 
tion, the Commission sought to punish GTEC by ordering 
it to cease and desist from operations in the county. The 
decision contains no finding—nor any basis for one—that 
a cease and desist order enforcing Section 202 would be 
an inadequate remedy.? Moreover, neither brief cites any 
authority, and we have found none, recognizing such 
punitive power in the Commission under Section 312(b). 


®The mere fact that the Commission found past illegal conduct does not 
warrant a remedy beyond a cease and desist order, for such past conduct is 
a predicate to every ecase and desist order. Morcover, the Commission found 
it unnecessary below to consider the necessity for a cease and desist order 
against FP&L. More recently, a similar complaint of anticompetitive conduct 
arising out of a telephone company’s refusal to grant pole attachments in an 
area in which its CATV subsidiary operated was dismissed outright on the 
strength of the new rules adopted in Docket No. 18509. Garden State, Inc., 24 
F.C.C.2d —, 19 R.R2d 1151 (released August 10, 1970). 
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2. In Any Event, the Commission Did Not Properly Conclude 
That Section 202 Is Applicable to Pole Policies. 
In any event, GTF’s allegedly preferential pole practices 
were not subject to Section 202. That section prohibits 
any common carrier from making 


any unjust or unreasonable discrimination in charges, 
practices, classifications, regulations, facilities, or 
services for or in connection with like communication 
service 


or giving 
any undue or unreasonable preference or advantage 
to any particular person, class of persons, or locality, 
or to subject any particular person, class of persons, or 


locality to any undue or unreasonable prejudice or 
disadvantage. 


Violation of the provisions of the section carries with it 
severe monetary forfeitures. 


That section was not intended, nor has it or its prede- 


cessor sections in the Interstate Commerce Act ” ever been 
read, to reach every unjust, undue, or unreasonable 
discrimination or preference." For example, the Com- 
mission’s recently adopted rules prohibiting racial dis- 


1049 U.S.0. §§2, 3(1). See remarks of Congressman Rayburn, 78 Conc. 
Rec. 10313 (1934). In the Private Line Cases, 34 F.C.C. 217, 317 (1963), 
the Commission observed: ‘Of course, the prohibition against unjust and 
unreasonable discriminations in secton 202(2) of the Communications Act 
was derived from section 2 of the Interstate Commerce Act, and thus, the 
decisions of the ICC under the predecessor to our statute are entitled to 
great weight.’ 


11 As the Supreme Court said in All States Freight, Inc. v. New York, 
NE.&ELRR. Co., 379 U.S. 343, 348 (1964): ‘But the fact that the terms 
of the statute can be interpreted broadly enough to encompass these rates 
without doing violence to the English language does not settle the problem. 
It remains to inquire whether the legislative history warrants or the statutory 
structure supports such a broad interpretation.’ 

Tariffs filed with the Commission ‘ ‘may not, in the guise of regulating 
the communications service, also regulate . . . any other business.’” Am- 
bassador, Inc. v. United States, 325 U.S. 317, 323 (1945). 
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crimination in carrier employment do not rest on or purport 
to implement Section 202.2% Similarly, the provision of 
communications services and facilities by one carrier to 
another has not been regarded as a common carrier under- 
taking subject to the Commission’s jurisdiction. S. Rep. 
No. 1584, 87th Cong., 2d Sess. 23 (1962); Hearings on 
H.R. 6018, H.R. 8013, and H.R. 10270 before the Sub- 
committee on Communications and Power of the House 
Committee on Interstate and Foreign Commerce, 88th 
Cong., 2d Sess. 9-10, 24-27 (1964); Chickasaw Tel. Co., 
FCC Mimeo 53054 (released July 27, 1970). 


Because a carrier is engaged in activities subject to 
common carrier regulation does not thereby render all its 
activities subject to common carrier regulation. See, e.g., 
Computer Services Inquiry (Notice of Proposed Rule 
Making in Docket No. 16979), 35 Fev. Rec. 5822, 5825-26, 
18 R.R.2d 1713, 1722-28 (1970). In New Jersey d N.Y.RR. 
Co., 299 I.0.C. 41 (1956), the ICC held that it lacked 
jurisdiction under Section 3(1) as to discrimination between 
regulated and unregulated commerce. In a case factually 
analogous to the instant one, the Supreme Court held that 
a railway right-of-way dedicated to interstate commerce 
was not thereby available for the placement of telegraph 
poles. Western Union Telegraph Co. v. Pennsylvania R.R. 
Co., 195 US. Bp" (1005). 


The most reasonable construction of Section 202, 
appellants submit, is that it—like Sections 201 and 203-09 
—applies only to tariffed communications services. Pole 
attachments, unlike channel service;* are not provided 
pursuant to tariffs, and the instant Commission decision— 
though obviously intending that GIF continue to provide 
pole attachments to Manatee Cable—does not direct that 


12 Order in Docket No. 18742, 35 Fep. Reg. 12892 (released August 11, 
1970); and see also original notice, 34 Fxp. REG. 19200 (released December 
4, 1969). 


13 General Tel. Co. of California v. FCC, 134 US. App. D.C. 116, 413 F.2d 
390, cert. denied, 396 U.S. 888 (1969). 
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tariffs be filed. Indeed, as pointed out in the General 
companies’ brief at pp. 14 and 42 n.46, the Commission is 
conducting a rule-making proceeding to determine the 
very question of the extent of its jurisdiction, if any, over 
pole attachments." Until and unless an affirmative juris- 
dictional determination were properly made, the Commis- 
sion could not lawfully base a cease and desist order on 
Section 202. 


The contention urged here is not that the jurisdictional 
question would not be susceptible of resolution in an 
adjudicatory context, cf. NLRB v. Wyman-Gordon Co., 
394 U.S. 759 (1969), or that the Commission resolved it 
on the merits incorrectly. The contention here is that 
the Commission decided at most by implication that 
Section 202 applied to GTF’s pole attachment policies and 
that that decision was not made in accordance with the 
requirements of the Administrative Procedure Act and 
other applicable legal doctrines. 


The substantive legal question is a novel and difficult 
one, else the Commission would not have proceeded 
through the long and tortuous Docket 16928 proceeding, 
which is yet far from resolution. The issue was not 
briefed in any detail before the Commission, and the Com- 
mission’s decision fails to contain a reasoned analysis of 
the question of the applicability of Section 202 to pole 
attachment policies or, indeed, any recognition that the 


14 California Water & Tel. Co., 22 F.C.C.2d 10 (1970) (Dkt. 16928). In 
Comments recently filed with the Commission on July 6, 1970, in Docket 
No. 17333—the docket out of which the decision in General Tel. Co. of Cali- 
fornia, supra, came—the Commission’s Common Carrier Bureau asserted 
(p. 17): 


“There has been no determination by the Commission that pole attach- 
ment arrangements constitute common carrier offerings within the scope 
of Sections 201(b) and 202(a) of the Act. Since that is one of the 
issues in the pending pole attachment proceedings (Docket Nos. 16928, 
16943 and 17098), we think that the questions of allegations of such 
statutory violations would be more appropriately considered in that 
proceeding. ...’? (Footnote deleted.) 
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question exists at all.“ The jurisdictional question cannot 
be said to have been decided in accordance with the 
Administrative Procedure Act’s requirement of a state- 
ment of ‘‘the reasons or basis’’ for each conclusion. 
5 U.S.C. § 557(c); and see American President Lines, Ltd. 
v. FMB, 115 U.S. App. D.C. 187, 317 F.2d 887 (1962); 
FPC v, United Gas Pipe Line Co., 393 U.S. 71 (1968). For 
the Commission to say now that it had decided here the 
jurisdictional question would render the Docket No. 16928 
proceeding a charade. 


The Section 202 issue, the General companies suggest, 
boils down to this. If the Commission relied on GTF’s 
pole policies being unlawful because discriminatory under 
Section 202, then the order must fail, because the Com- 
mission has not yet decided—or at least has not properly 
decided—the question of whether Section 202 applies to 
pole attachments. If the Commission did not rely on 
Section 202, then the contention that Section 202 justifies 
a punitive cease and desist order falls. 


In either event, Commission counsel’s attempt to say 
that the Section 202 considerations were bound up in the 
Commission’s ‘‘publie interest?’ considerations under 
Section 214 must fail.1© In neither event would the con- 
clusion that GTF had violated Section 202 of itself support 
issuance of a cease and desist order in the form of the one 
issued against GTF. 


Under the foregoing analysis the Court need not pre- 
judge the outcome of Docket No. 16928 by deciding the 
Section 202 jurisdictional issue on its merits. It is enough 
that the Commission has failed to provide a reasoned 
analysis as to the question of applicability of Section 202. 
See American President Lines, Ltd. v. FMB, supra; 
Seatrain Lines v. United States, 168 F. Supp. 819 (S.D.N.Y. 


15 TeleCable Corp., 19 F.C.C.2d 574, 590, 17 R.R.2a 281, 299 (1969), appeal 
pending, D.C. Cir. No. 23,455, similarly merely asserts the conclusion. 


16SEC v. Chenery Corp., 318 U.S. 80 (1943). 
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1958); Melody Music, Inc. v. FCC, 120 U.S. App. D.C. 
241, 243, 345 F.2d 730, 732 (1965); Miners Broadcasting 
Service, Inc. v. FCC, 121 U.S. App. D.C. 222, 349 F.2d 
199 (1965); Pinellas Broadcasting Co. v. FCC, 97 U.S. 
App. D.C. 236, 238, 230 F.2d 204, 206, cert. denied, 350 
U.S. 1007 (1956); and cf. FCC v. American Broadcasting 
Co., Inc., 347 U.S. 284 (1954). 


B. MANATEE CABLE SUFFERED NO INJURY WARRANTING 
VINDICATION BY A PUNITIVE CEASE AND DESIST ORDER 
AGAINST APPELLANTS. 

The injury caused Manatee Cable by GTF’s adminis- 
tration of its pole attachment policies was at most 
de minimis and does not justify the punitive element of 
the cease and desist order entered here, even assuming 
that Manatee Cable’s conduct alone does not preclude 
issuance of the order. 


The Government (Br. pp. 29-30) claims that the Com- 
mission’s conclusions of injury were based ‘‘on sub- 
stantial evidence of record’? and that GTEC’s ability to 
draw different conclusions from the record does not 
invalidate those conclusions. 


The question does not turn on GTEC’s ability to draw 
different conclusions from the record. The shortcoming in 
the Commission’s decision does not lie in the conclusions 
and inferences which it set forth based on the evidence to 
which it looked. The shortcoming lies in the Commission’s 
failure to review the whole record in reaching its decision.” 


Based even on the narrow analysis in the Commission’s 
decision, however, it is clear that the General companies 
were responsible for no injury to Manatee Cable until 


17 The substantial evidence rule requires a review of the whole record. 
Administrative Procedure Act, 5 U.S.C. § 706. The courts do not look only 
to evidence supporting one position in the case, but they must take into 
account ‘‘contradictory evidence or evidence from which conflicting inferences 
could be drawn,’’ as well. Universal Camera Corp. v. NLRB, 340 U.S. 474, 
487 (1951). 
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July 28, 1969, at the earliest. Manatee Cable needed the 
FP&L poles, and without them it could not construct an 
aerial system. Manatee Cable did not receive a pole 
attachment agreement from FP&L until July 28, 1969, and 
it follows therefrom that Manatee Cable could not have 
been injured by any discrimination in the administration 
of GTF’s pole policies prior to that date. 


Indeed, if the Commission is to be taken at its word that 
it did not conclude that GIF ’s pole policies were invalid 
(Dee. 1 25; App. 160), then GTF’s refusal of pole attach- 
ments to Manatee Cable until September 30 could not have 
been anticompetitive conduct causing injury to Manatee 
Cable. 


Differences in treatment must be reasonably contempo- 
raneous to be discriminatory. If one accepts that the 
anticompetitive conduct of which the Commission found 
GTF guilty was the discriminatory application of its pole 
policies (Dec. {1 62-63; App. 174), then it necessarily 


follows that legally relevant discrimination and injury 
could have occurred only after Manatee Cable received a 
pole attachment agreement from GTF. 


On September 30, 1969, GIF agreed to give Manatee 
Cable a pole attachment agreement identical to the one 
with GTEC (FCC Staff Ex. 137; App. 528). The record 
clearly reflects that the interpretation which was applied 
to GTEC’s agreement would be applied to Manatee Cable’s 
(FCC Staff Ex. 138; App. 530).% 


Neither the Commission’s decision nor the opposing 
briefs identify any new act or discriminatory conduct 


18 Apparently, the contentions of the Government and Manatee Cable are 
based on the Commission’s assertion in its Decision (62; App. 174) that 
GTEC has been permitted to ‘‘leapfrog’’ miles from Bradenton pursuant 
to its pole attachment agreement wth GTF. That finding was shown in the 
opening brief to be unfounded (pp. 32-33). Even if that had occurred, 
Manatee Cable would be entitled to similar treatment based on the inter 
pretation which GIF placed on the agreements. 
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occurring after Manatee Cable obtained a pole attachment 
agreement from GTF. 


Whatever residual discrimination might have remained 
after that point was, as demonstrated in the opening brief 
(p. 34 n.40), more than offset by gains made by Manatee 
Cable in the county as a consequence of the August 4 stay 
imposed against GTEC. 


Opposing counsel further argue that Manatee Cable is 
stymied in those areas where GTEC is already on FP&L 
poles. This disadvantage to Manatee Cable, if any, results 
from FP&L’s policy of permitting only one CATV operator 
to attach to a particular pole. Yet FP&L was dismissed 
from the proceeding. GTEC, of course, suffers a corre- 
sponding disadvantage where Manatee Cable has contacted 
FP&L poles. In contrast, GTF’s policy now permits 
multiple attachments by CATV operators to all of its poles 
(FCC Staff Ex. 150; App. 599). 


C. THE PUNITIVE ELEMENT OF THE CEASE AND DESIST OR- 
DER WAS NOT NECESSARY TO VINDICATE THE PUBLIC 
INTEREST. 


That portion of the Commission’s cease and desist order 
which required GTEC to cease CATV operations in the 
unincorporated portion of the county entirely was unneces- 
sary to the achievement of the Commission’s stated 
objective. In fact, it was contradictory. 


The Commission’s stated justification for ordering ‘‘the 
precipitous withdrawal of the existing service’? in the 
county was ‘‘to eliminate . . . the improper practices”’ 
in which it found the General companies to have engaged 
“Cand to restore a fully competitive situation in Manatee 
County.’’ (Dee. 1161, 63; App. 173, 174). As appellants 
have previously pointed out, the immediate effect of the 
Commission’s cease and desist order will be to allow 
Manatee Cable to build on its existing plant—part of 
which was unlawfully constructed—and thereby to unjustly 
foreclose CATV competition in additional portions of the 
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county.” It is difficult to understand how the Commission 
found that result either necessary to or consistent with its 
policy favoring competition. 


Moreover, in a more recent case based on virtually 
identical allegations of anticompetitive conduct by a 
CATV operator against a carrier and its CATV subsidiary, 
the Commission dismissed the complaint. In Garden State, 
Inc., 24 F.C.C.2d —, 19 R.R.2d 1151 (released August 10, 
1970), the Commission found that no remedial action 
beyond the Docket No. 18509 rules was warranted. 


Garden State had its genesis in a complaint against 
Continental Telephone Corporation, a holding company 
(like GT&E), and two wholly owned subsidiaries—one a 
telephone operating company (like GIF) and one a nation- 
wide CATV operator (like GTEC). The complainant had 
alleged construction by the CATV subsidiary in violation 
of Section 214 and the refusal of the operating company to 
execute a pole attachment agreement with the complaining 


CATV system. As a result, complainant had alleged, it 
was foreclosed from serving potential customers in Sussex 
Borough and Wantage Township. 


On the basis of these allegations, the Commission issued 
an order to show cause against the Continental companies 
and ordered that the hearing be expedited. Garden State 
CATV, Inc., 19 F.C.C.2d 927 (1969). After adoption of 
the Commission’s order in Docket No. 18509, the parties 
entered into a stipulation looking toward the termination 
and dismissal of the proceeding without a hearing. The 
stipulation recited that respondents continued to vigorously 
deny any wrongful conduct but agreed to comply with the 
Docket No. 18509 rules. In ruling on the motion for 


19 Manatee Cable’s offer (Brief, ID.) to buy out GTEC at cost and 
thereby achieve a CATV monopoly in Manatee County is but a further 
manifestation of Manatee Cable’s intent to use the Commission litigation to 
acquire GTEC’s sysem at a bargain basement price (Tr. 111-12, 726-30; cf. 
Dec. 43; Exhibit to May 8 supplement to motion; App. 166, 180, 258, 372). 
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dismissal, the Commission said that it must determine 
in each such case ‘‘whether remedial action is necessary 
or appropriate to restore a fully competitive situation in 
the community involved.’? 


The Commission dismissed the complaint on the following 
bases: that Continental and its subsidiaries have a policy 
of executing pole attachment agreements with unaffiliated 
CATV operators on a nondiscriminatory basis; that there 
is no indication that any competitor suffered a substantial 
detriment as a result of anticompetitive conduct by Con- 
tinental; and that there is no indication that affirmative 
remedial action is required to eliminate improper practices 
or to restore a fully competitive situation in Sussex 
Borough and Wantage Township. 


The Commission’s concluding paragraph in Garden 
State could just as well have been written in the Manatee 
case, with the only change being the substitution of 
“‘General’’ for ‘‘Continental.”” The record shows that the 
General companies have executed pole attachment agree- 
ments with unaffiliated CATV operators and that they have 
adopted and are applying a nondiscriminatory policy with 
respect to their utility poles. There is no indication that 
Manatee Cable suffered ‘‘a substantial detriment”? as a 
result of alleged anticompetitive conduct by the General 
companies. There is no basis on which affirmative remedial 
action is required ‘‘to eliminate improper practices or to 
restore a fully competitive situation”’ in Manatee County. 


The only significant difference between the two cases that 
the appellants perceive is that a stipulation was entered 
into between Continental and the complainant before trial. 
This is not a legally significant difference. The Commission 
said that a stipulation between the complainant and 
respondent ‘‘is insufficient to justify a determination either 
to refrain from initiating a show cause proceeding or to 
discontinue a pending proceeding.”? Moreover, Manatee 
Cable has gotten the pole attachment agreements that it 
sought without a stipulation. 
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It follows that if the public interest was fully satisfied 
in the Garden State case with only a stipulation to abide by 
the Docket No. 18509 rules, then the public interest would 
be more than satisfied in the instant case by entry of a 
cease and desist order not going beyond the Docket No. 
18509 rules. 


Il. MANATEE CABLE’S VIOLATION OF ITS UNDERTAK- 
ING BY SUBTERFUGE CANNOT BE SLOUGHED OFF. 


Manateé Cable’s construction of CATV plant by ‘‘subter- 
fuge’’ and ‘‘misleading and clandestine means”’ and ‘‘with 
the clear purpose of deceiving the Commission’’* cannot 
be sloughed off. Nor should the Commission’s irrational 
attempt to disregard that contempt of its processes and 
to reward Manatee Cable with the fruits of its wrong- 
doing ** be countenanced by this Court. 


A. MANATEE CABLE’S UNLAWFUL CONDUCT IS RELEVANT. 


Manatee Cable’s contention in Part V of its brief that 
Manatee Cable’s conduct is irrelevant to the punitive 
cease and desist order against GTEC is belied by the course 
of the proceeding below. The cease and desist order 
against GTEC and the stay against Manatee Cable are 
inextricably intertwined. From near the outset of Docket 
No. 18610 the Commission recognized that it could not 
enjoin construction by GTEC without giving Manatee 
Cable an ‘‘unfair’’ competitive advantage (App. 67). The 
Commission then denied in its May 1 decision the General 
companies’ motion to reopen the record to receive evidence 
of the admittedly ‘‘serious charges’’ against Manatee 
Cable (Dec. 169; App. 177). The Commission’s final 
decision not to proceed against Manatee Cable came as a 
result of this Court’s interlocutory order in Case No. 
24,222 and was captioned ‘‘Docket No. 18610” (App. 184). 


20 Dissenting opinion of Commissioner Cox (App. 186). 
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To contend that the one decision bears less than the most 
intimate relation to the other is reminiscent of Lewis 
Carroll. 


Commission counsel’s suggestion that the General com- 
panies (and GTEC, in particular) lack standing to 
challenge the June 30 order, should the Court affirm the 
May 1 decision, ignores reality * (Commission Brief, p. 38). 
As amply demonstrated in GTEC’s motion for stay, filed 
in this Court on May 12, 1970, and as recognized in the 
Commission’s order of October 9, 1969 (App. 65), every 
mile of cable constructed and operated by Manatee Cable 
represents foreclosure of customers in that mile to GTEC; 
every mile of cable illegally constructed by Manatee Cable 
constitutes a ‘‘jumping-off’’ point for further construc- 
tion by Manatee Cable. Manatee Cable has constructed so 
as to ‘‘ring’? GTEC’s Bradenton system and thereby to 
foreclose GTEC from extending its system into unbuilt 
areas of the county (O’Dell Affidavit, in support of GTEC’s 
further motion, filed June 16, 1970). Manatee Cable’s 


suggestion, if relevant, that GTEC could sell its system at 
a profit (point ID.) is seriously undereut by the prospect 
of Manatee Cable’s being free to pick up with construction 
where it left off on July 1, whether or not GTEC remains 
stayed.* 


B. THAT MANATEE CABLE ENGAGED IN CATV CONSTRUCTION 
REMAINS UNREBUTTED. 


Significantly, the opposing parties do not argue that 
Manatee Cable did not engage in CATV construction 
within the meaning of Section 74.1101(a) of the Rules. 


2 The Simmons case, cited by the Commission at p. 38 n.12, is distinguish- 
able because the value of GTEC’s system depends materially on the buyer’s 
ability to enlarge the system into uncabled areas. 


230n remand, it would be open to the Commission to achieve its avowed 
objective of restoring ‘‘a fully competitive situation in Manatee County’? 
(Dec. $63; App. 174) by lifting the stays against construction by both 
CATV operators and partially waiving the Docket No. 18509 rules as to GTEC. 


19 


Clearly the trailer park construction fell beyond the terms 
of the Section 74.1101(a)(2) exemption, the very purpose 
of which is to differentiate between CATV systems and 
MATV systems. Indeed, Manatee Cable and its dummy 
corporation, USAC, at the time contracted with the park 
and apartment house owners to build CATV facilities and 
represented to the public that they were providing CATV 
facilities! 


In their briefs Manatee Cable and Commission counsel 
do not deny the supporting proposition that ‘‘ [dJistribution 
facilities built for connection to CATV systems are un- 
deniably CATV facilities.”? (Indeed, Manatee Cable’s con- 
temporaneous conduct estops it from so contending.) 
Rather, they seek to discredit the General companies’ 
reliance thereon by reference ** to GITEC’s continued pre- 
wiring and operation of television distribution facilities in 
the Cortez Plaza Apartments.” 


The legally significant distinction between Manatee 


Cable’s construction and Bradenton Cable and GTEO’s 
is that Manatee Cable was enjoined by the Commission from 
constructing new CATV facilities (App. 65). GTEC, on 
the other hand, while enjoined from constructing new 
CATV facilities, was and is permitted to furnish subscriber 
drops from existing facilities (App. 181). Thus, if the 
installation at Cortez Plaza Apartments is a CATV 
installation, then GTEC was and is permitted to make addi- 


24 Manatee Cable Bricf, VI.B.; Commission Brief, p. 41 n.15. 


25 The legally significant facts with respect to the Cortez Plaza Apart- 
ments as set forth in Manatee Cable’s motion for injunction (App. 213) 
and GTEC’s opposition (App. 235), filed in this Court on August 7 and 
August 14, 1970, respectively, do not appear to be in dispute. Essentially, 
GTEC has continued to implement the arrangement made by its predecessor, 
Bradenton Cablevision, in late 1968 with the Cortez Plaza Apartments to 
pre-wire apartments as they were being built and to provide reception service 
from an on-site antenna pending connection of distribution cable from the 
CATV system. 
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tional subscriber connections.** Contrary to Commission 
counsel’s assertion, there is no inconsistency between 
GTEC’s argument and its conduct. And, contrary to 
Manatee Cable’s assertion, GTEC’s conduct in no way 
tends to establish Manatee Cable’s claim of its ‘‘good 
faith.”’ 


C. THE COMMISSION'S FAILURE TO PROCEED AGAINST 
MANATEE CABLE IS WITHIN THE SCOPE OF REVIEW 
OF THIS COURT. 

The claims that the Commission’s decision not to proceed 
against Manatee Cable is a ‘‘discretionary . . . decision’? 
(Commission Brief, pp. 39, 42) and that ‘‘the Commission 
has extraordinarily broad discretion in acting pursuant to 
its prosecutorial function’? (Manatee Cable Brief, VI. A.) 
are not dispositive here. Whatever may be the principle 
of law as to the initiation of prosecutions, it has no 
applicability here. Manatee Cable’s violation occurred in 
the legal and factual context of an adjudicatory proceeding 
already under way. 


The question presented to the Commission by the General 
companies’ motion to reopen was not whether the Com- 
mission should initiate a prosecution but rather whether 
the Commission would enforce an outstanding order and 
would vindicate the justness of its stay against GTEC. 


26 As the Court noted in General Tel. Co. of California v. FCC, 134 U.S. 
App. D.C. 116, 129, 413 F.2d 390, 403, cert. denied, 396 U.S. 888 (1969), 


**Section 214(a)(2) was meant to permit nonsubstantial improvements 
or extensions for existing carrier facilities without calling for a con- 
tinuous stream of burdensome applications for Commission approval. 
Cf. Texas & Pacific Ry. Co. v. Gulf, Colo. & S.F. Ry. Co., 270 U.S. 266, 
46 S. Ct. 263, 70 L. Ed. 578 (1926). It is reasonable to assume that 
Congress was not troubled by the prospect of a local telephone company 
running an extension line to a cluster of houses in a new subdivision 
near existing facilities. It is quite another matter to suggest that it meant 
to exempt a carrier’s efforts to install an entire network consisting of 
‘trunk,’ ‘distribution,’ and ‘dropline’ cables to provide TV service via 
CATV to an area that has theretofore been without such broadcast dis- 
tribution facilities.’? (Footnote omitted.) 
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The Commission has never said that the reciprocal stay 
found necessary by its October 9 order was unnecessary 
or improper so that Manatee Cable should be permitted to 
violate it with impunity. The Commission cannot be heard 
to say that its stay against GTEC is proper only on condi- 
tion that Manatee Cable is stayed—but, by the way, 
Manatee Cable need not fulfill the condition, and GTEC is 
stayed anyway. 


This Court always has jurisdiction to examine the funda- 
mental fairness of administrative proceedings and to ensure 
the integrity of the administrative process. 


In any event, the Commission must offer a rational 
statement of the basis for its decision. See FPC v. United 
Gas Pipe Line Co., 393 U.S. 71 (1968), quoting Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 167 (1962). 
The essential facts as to Manatee Cable’s conduct are not 
in dispute; most were admitted.” The Commission was 
obliged to take those facts and proceed on the basis thereof 


to a rational conclusion. Cf. Presque Isle TV Co. v. United 
States, 387 F.2d 502, 508 (1st Cir. 1967). This it simply 
did not do. 


The conclusion of ‘‘good faith,’’ for example, is utterly 
inexplicable on the basis of the “fact findings’ in the Com- 
mission’s June 10 order and other undisputed facts of 
record which it chose to ignore.” How does the Commission 
reconcile its finding of good faith with Manatee Cable’s 
covert evasion? with the interconnection of the El Rancho 
and Golf Lakes systems in the face of the unambiguous 
language of Section 74.1101(a)? with Manatee Cable’s 
contracts with the apartment and park owners to furnish 
“‘eommunity antenna service’? with the representation 


2% The Commission agrees that the facts are not in dispute (Commission 
Brief, p. 39). Manatee Cable, on the other hand, says that they are (Manatee 
Brief, VI.A.). The Commission is clearly correct. 


28 The facts are discussed in detail at pp. 35-40 of appellants’ brief in 
chief. 
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to the public that USAC could provide ‘‘CATV”’ service? 
with Manatee Cable’s use of CATV-grade equipment and 
techniques for the admitted purpose of connecting to its 
regular CATV system when the stay was lifted? 


These are questions which the Commission did not answer 
but which, appellants respectfully submit, the Commission 
was obliged to answer before reaching the conclusions it 
did. See Section 8(b) of the Administrative Procedure Act, 
5 U.S.C. § 557(c), and the eases cited above at pages 11-12. 
Unless the Commission’s decision is related to the undis- 
puted facts, the Commission’s decision is not on the basis 
of the record, and its articulation of supposed reasons 
would be totally unreviewable. Such is not the law in this 
circuit or elsewhere. 


CONCLUSION 


For the reasons stated above and in appellants’ brief in 
chief, the Commission’s decision and order should be 
reversed. 
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